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(CONFIDENTIAI.. EXECIJTIYE SES§IO!V .MATTER.) 



HEARINGS BEFORE A SUBCOMMITTEE OF THE COMMITTEE ON THE 
JUDICIARY OF THE UNITED STATES SENATE IN THE MATTER OF THE 
NOMINATION OF OSCAR R. HUNDLEY TO BE JUDGE OF THE UNITED 
STATES COURT FOR THE NORTHERN DISTRICT OF ALABAMA. 



Washington, D. C, Febrmiry 7, 1908, 

The subcommittee met at 10 o'clock a. m. 

Present, Senators Dillingham (chainnan), Bacon, and Clarke, of 
Arkansas. 

Also, Senators Bankhead and Johnston and Representatives Bur- 
nett, Clayton, Craig, Heflin, Richardson, and I.Tnderwood, of Ala- 



Senator Dillingham. Is there any question about the order in 
which those who have been invited to come here shall be heard ? 

Representative Richardson. We will state the names. 

Senator Dillingham. The first name on the list which I have here 
is that of Mr. Adler, of Birmingham. 

Kepresentative Richardson. We will call Mr. Benners first. 

Senator Dillingham. Very well. 

Kepresentative Richardson. It is suggested to me, Mr. Chairman, 
whether it would be desirable for the gentlemen who appeared here 
on a former occasion, six Representatives from Alabama, to repeat 
what they stated at a prior meeting. 

Senator Clarke, of Arkansas. I think that ought to be done, in 
view of the fact that it was not taken down then. 

Senator Bacon. The whole thing. 

Senator Clarke, of Arkansas. We want the record for the whole 
committee, and possibly for the Senate. 

Representative Richardson. We are perfectly willing to do th .v. 

Senator Clarke, of Arkansas. It would be agreeable to the com- 
BEiittee, if the Representatives choose to do it. It forms a necessary 
part of the record. However, there is no compulsion about it. 

Representative Clayton. I was responsible for the suggestion 
which Judge Richardson made just now. But it occurs to me since 
then that there are quite a number of gentlemen here from Alabama 
who are anxious to get back home as early as possible, while the 
Kepresentatives in Congress are here all the time. If we were to take 
up the time of the committee to-day in making our statements, which 
I suppose will be fully as extensive as they were the other day 
yhen we appeared before you, it would consume so much time that 
it might keep these witnesses here unnecessarily long. While the 
suggestion may be subject to a little criticism, perhaps on the ground 
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of irregularity in procedure, it has occurred to me that possibly the 
original suggestion is the better one — that we call in the first one of 
the witnesses from Alabama and hear him. I say that for the 
reason that the committee is familiar with the nature of the charges 
or the reasons why Judge Hundley should not be confirmed, and 
those Eepresentatives in Congress who are opposed to Judge Hund- 
ley's confirmation will take pleasure in repeating, so that it may 
go into the record, what they have heretofore said. 

Senator Dillingham. You would have them called first, so as to 
accommodate them about returning home? 

Representative Clayton. That has occurred to me since. 

Senator Dillingham. I think that, perhaps, would be the better 

Kepresentative Richardson. I think that is decidedly advisable. 
Senator DiLiiiNGHAM. Then we will call Mr. Benners first. 

STATEMENT OF AXJOTJSTTJS BENNEES. 

Mr. Augustus Benners appeared before the committee. 

Representative Clayton. State your residence and occupation. 

Mr. Benners. I am a lawyer, and live in Birmingham, Ala. 

Senator Dillingham. The question which has been referred to the 
subcommittee is that of the confirmation of Judge Hundley, and we 
shall be glad to receive from you any information bearing upon the 
subject. 

Mr. Benners. The matter with which I am familiar is the bank- 
ruptcy case of the Southern Steel Company. Our law firm was em- 
ployed to conduct the bankruptcy litigation over the Southern Steel 
Company. In that connection we filed a petition in bankruptcy and 
a petition to have receivers appointed. Certain large creditors of 
the Southern Steel Company and certain parties interested in the 
Southern Steel Company as stockholders had had negotiations with a 
firm known as Adler & Co., in Birmingham, with reference to fur- 
nishing them necessary money to finance the receivership. Adler & 
Co. had agreed, in the event they were appointed receivers, so that 
they would have the disposition and handling of the money, that they 
would put up the amount of money necessary to carry on the business 
of the corporation. 

I went to Huntsville with Mr. Hood, the attorney for the corpora- 
tion, and met Judge Hundley by appointment at his chambers. 1 
presented to him the petition in bankrupty and the petition for re- 
ceivers. The ground of bankruptcy charged in the petition was that 
the corporation had admitted in writing its inability to pay its debts 
and its willingness to be adjudged a bankrupt. That is the fifth 
ground of bankruptcy, and, as the books say, is in effect a method by 
which a corporation may accomplish voluntary bankruptcy. The pe- 
tition averred that this writing was in the nature of a letter of the 
same date as the petition itself, addressed to one of the petitioning 
creditors. 

I mention this as bearing on the subject of collusion between the 
petitioning creditors and the bankrupt, which I understand will be 
set up defensively to what we have to say. That was the procedure 
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adopted in this case, and it was, as a matter of course, done with the 
full knowledge and consent of the corporation, with the expectation 
that it would thereupon be put into bankruptcy. I stated to Judge 
Hundley who the two Adlers were whom we suggested for receivers. 

The two Adlers were Morris, who is present here as a witness, and 
his brother. I stated — and these are facts — that they were men in 
that community of excellent reputations ; that they were men of large 
means, and at that time possessed a large amount of cash. They had 
on deposit several hundred thousand dollars. At that time the oanks 
in Birmingham, as I judge elsewhere, were unable to make any loans 
at all to individuals on any security. 

Representative Burnett. What was the date of that? 

Mr. Benners. October 24 last. 

I j)resented to Judge Hundley letters from the two principal banks 
in Birmingham, the First National Bank and the Birmington Trust 
and Savings Company, stating the qualifications of the Adlers, stat- 
ing that they had themselves sold out their interest in another large 
similar corporation, and had a lar^e amount of money ; that they had 
been very successful in the operation of this other corporation; that 
they had the confidence of the business community; and that they 
were men of good business character and integrity. 

As you will discover, they are Jews. The fact remains with refer- 
ence to their standing as I have stated it. I have copies of the papers 
to which I shall refer. Of course, I understand the committee does 
not care to have them read. If the committee desires, I will hand it 
the papers to which I refer, including copies of the letters. 

Senator Dillingham. That had better be done, I think. 

Senator Bacon. Yes. You might as concisely as possible state 
their substance, in order that we may properly apply what you say 
with reference to them. 

Mr. Benners. I hand the committee a copy of a letter from the 
Birmingham Trust and Savings Company, addressed to Judge Hund- 
ley, being one of the two letters which I then presented to him. 

The letter is as follows : 

Birmingham Trust and Savings Company, 

BinniufihaiiK Ala., October 2}, 1907. 
Hon. OscAB R. Hundley, 

District Judge, TfuntsviUe, Ala. 
My Deab Sib: I understand that application will he made to you for a re- 
ceiver for the Southern Steel Company, and that Messrs. Morris and Edgar L. 
Adler will be suggested for receivers. 

These gentlemen have been successful In handling' large coal and iron proper- 
ties in this district and have the confidence of our entire business community. 
They are gentlemen of considerable means, and I believe would give entire satis- 
faction to the parties in interest, as well as insrnre public confidence. 
Yours, truly, 

A. W. Smith, President. 

Representative Burnett. That was from a responsible bank and a 
bank of large means ? 

Mr. Benners. Yes, sir. It is the second largest bank in Birming- 
ham. The principal bank is the First National Bank, from which I 
also had a similar letter which I presented. Those two banks also 
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sent him telegrams. The telegram from the First National Bank is 
as follows : 

[Telegram.] 

October 25, 1907. 
Judge O. R. Hundley, 

Huntsville, Ala,: 

Absolutely necessary to continue Southern Steel Company plants in operation 
to prevent heavy loss to creditors. Strongly urge appointment of Adlers as 
receivers. Their experience fully qualifies them to handle property and they 
have financial ability to supply necessary funds for operation. No other parties 
here can do this, as banks will not finance company even under protection of 
court. 

W. P. G. Harding, President. 

Paid: Charge First National Banlj. 

Representative Burnett. This is from the Fii'st National Bank, 
the largest bank in Birmingham? 

Mr. Benners. Yes. It has assets of approximately $10,000,000. 
It is easily the largest in Birmingham. The other company has 
assets of about $5,000,000, and is the second bank in Birmingham. 
It telegraphed Judge Hundley as follows : 

[Telegram.] 

October 25, 1907. 
Hon O. R. Hundley, 

HuntsviUc, Ala.: 
It is the interest of the community to continue the operations of the Southern 
Steel Company pending arrangements with creditors. It is absolutely neces- 
sary that the Adlers be appointed receivers, as they are competent to run the 
plant and are financially capable of financing it. The banlis would be unwilling 
to do this. The interest of the entire district demands the appointment of 
strong men al)le to supply funds immediately to pay labor. They have the 
entire confidence of the liusiness community. 

T. O. Smith, 
President Birmingham Trust and Sailings Co. 

Both of those banks were unsecured creditors, and in addition held 
a large amount of paper from their customers as collateral. So they 
were vitally interested as creditors in the proper administration of 
this estate. 

The Southern Steel Company had property of about the value of 
$10,000,000, situated in Alabama, Tennessee, and Georgia, consisting 
of steel mills, wire and rod mills, furnaces, and coal and iron mines. 
All of this property is very heavily encumbered. So the only hope 
of the creditors realizing anything was in the event that the stock- 
holders should find it to their financial interest to reorganize it. 
That position has always been taken by the creditors. 

In response to my recommendation of the Adlers, Judge Hundley 
stated that the same representation as to ability to finance the corpo- 
ration had been made to him with reference to other gentlemen, and 
that he had in writing the statement of a bank, with a million dollars 
of ^assets, that it would lend a sufficient sum of money to finance the 
receivership. 

This conference occurred at his chambers. There was present 
throughout it Mr. E. G. Chandler, who was subsequently appointed 
a receiver. No mention was made of him during the conference, and 
I may state it never entered anybody's head at the conference that 
Mr. Chandler would be appointed a receiver. 

Judge Hundley heard us rather impatiently, and finally rose, after 
a ten or fifteen minute conversation, and stated that he would an- 
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nounce his appointment from the bench in the court room, the court 
being then in session, at 11 o'clock. In announcing his appointment 
he stated that he would appoint one of the Adlers, understanding 
they had ability in the operation of this class of property; that he 
understood that the concern had commissaries, and that he would, 
therefore, appoint Mr. Elijah G. Chandler a coreceiver on account of 
his experience in the operation of commissaries. The commissarj 
business of the Southern Steel Company is insignificant in compari- 
son with its entire business, being nothing but its company stores, 
which operate at the plants. He said in the third place the court 
wanted a representative of its own, and knowing Mr. Joseph O. 
Thompson to be a man of high character he would appoint him as 
third receiver. The appointment of Chandler and Thompson as a 
majority of the board of receivers, or their appointment at all, I may 
say, created the greatest consternation among financial men in the 
Birmingham district, so much so that pressure was brought to bear 
on Judge Hundley 



Representative Burnett. Who were Thompson and Chandler? 

Mr. Benners. Chandler is the proprietor of two retail stores, called 
commissaries, in Birmingham, having a stock of merchandise not ex- 
ceeding $15,000 in value. He has never been in any other business 
so far as I know. He is not a man who has ever handled large affairs 
of any kind. 

Mr. Thompson is the collector of internal revenue there, and has 
been a planter, as I am advised. Judge Hundley lived in the same 
house with Mr. Chandler. 

As I said, the appointment of these men created consternation 
among financial interests in Birmingham. Pressure was brought to 
bear on him to get him to make some declaration as to his future 
course with reference to the appointment of receivers of industrial 
corporations. 

I hand the committee a card in the Birmingham News of Novem- 
ber 1, 1907, as to these appointments, in which he declares that he will 
appoint receivers of industrial corporations only on notice. 

The article referred to is as follows: 

[Special to the Birmingham News.l 
JUDGE HUNDLEY DECLARES HE WILL ACT WITH CAUTION. 

HuNTSviLLE, Ala., November i, 1901, 

Judge Oscar R. Hundley, of the United States court for the northern district 
of Alabama, Friday issued the following statement : 

" Reliable information comes to me that owing to the financial stringency and 
the methods employed by the banks of Birmingham to relieve the financial 
situation many corporations and individuals may i)robably be unable tempo- 
rarily to meet their obligations. 

" Further information comes to me from reliable sources that there is a 
probability on account of this situation that petitions for involuntary bank- 
ruptcy will be filed in my court requesting the appointment of receivers in 
bankruptcy. 

" I deem it not improper for me at this critical moment to assure the public 
that no application for receivers in bankruptcy will be granted by me until 
after a due and timely notice to all parties in interest and after a patient hear- 
ing and convincing proof that the appointment of such receiver will best con- 
serve all interests. • 

" Oscar R. Hundley, 
" United States Diijtrict JuOiQer 
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Mr. Benners. It may be stated in conclusion- 



Senator Bacon. Pardon me a moment. You have presented what 
you say is Judge Hundley's reply. Was the point to which pres- 
sure was directed the point whether he would have notice or not, or * 
was there something else as to which those who were interested 
thought it well to get an expression from him? 

Mr. Benners. As a matter of course, Senator, the object was, in 
any event, to have an opportunity to appear before him and protest 
against the appointment of men without experience and totally un- 
qualified to manage the affairs of a corporation of that character. 

Representative Burnett. Did you communicate to Judge Hundley 
the ability of these men? 

Mr. Benners. Very fully; as fully as he would permit me. 

Representative Clayton. Before you go onto that, did not the 
action of Judge Hundley in the case of the Southern Steel Company, 
which you say created consternation, also create an apprehension 
generally that the corporations there which were under any sort of 
financial embarrassment on account of the money stringency would 
in all probability be put into receivers' hands ? 

Mr. Benners. Yes. 

Representative Clayton. By the judge? 

Mr. Benners. Yes. 

Representative Clayton. The business community really feared 
action on his part? 

Mr. Benners. Receiverships with us have never been a matter of 
political patronage. The public, without exception, put the con- 
struction on Judge Hundley's action in this case, that it was a per- 
sonal and political appointment. That was the universal view of 
the public, without exception, and many men of substantial inter- 
ests with whom I discussed the matter said that it was but one step 
from the appointment of political and personal friends to the crea- 
tion of receiverships for the purpose of making such appointments. 

Representative Richardson. Mr. Thompson was the political ref- 
eree down there? 

Mr. Benners. Yes, sir; as I understand, he is one of the Presi- 
dent's advisers with reference to appointments in Alabama; and, as 
I believe the committee was advised, his appointment was in viola- 
tion of the Federal statute which forbids the appointment of a Fed- 
eral officeholder to a Federal receivership. 

Immediately two courses were undertaken, one by the parties in- 
terested in the corporation, to bring on an election of trustees and 
oust these receivers, and another on the part of Judge Hundley, to 
justify his action. He immediately inaugurated an attack on the 
Adlers, which he has kept up until this day, and all the proceedings 
from that day to this have been a mass of intrigue and chicane — I 
say that deliberately — with a view on the part of Judge Hundley of 
justifying his action. 

The first step was to cause the filing by Chandler and Thompson of 
a petition directed against Adler, in which they asked his removal. 
This was done about five dajrs after the original appointment. The 
grounds alleged in that petition, of which I present the committee 
a copy, are that harmony does not^ exist among the receivers ; that 
Adler had declined to make a joint bond with the two other re- 
ceivers. He did that on my advice. The bond was $300,000. He 
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was amply able to make a bond. There is nothing in the decree 
which forbade him making a separate bond, or which required a 
joint bond, and I advised him not to make the bond for Thompson 
and Chandler. 

They alleged that in this petition as a ground for his removal. No 
creditor joined in that petition. No party having a dollar in the 
corporation appeared to prosecute it or desired its prosecution, so far 
as I am advised. 

I herewith present the petition of the two receivers. 

In re Southern Steel Company, in bankruptcy. 

Hon. OscAB R. Hundley, 

Judge of the District Court of the Northern District of Alabama, 

Your receivers, Joseph O. Thompson and Elijah G. Chandler, respectfully 
report and show unto your honor that heretofore they, together with Edgar L. 
Adler, were appointed by your honor receivers in bankruptcy of the Southern 
Steel Company, under petitions filed in the southern division of the said northern 
district and in the eastern division of the said northern district, that the said 
Thompson and the said Chandler executed a joint bond in the penal sum re- 
quired by your honor's orders before entering upon the discharge of their duties 
as receivers; and that the said Edgar L. Adler executed a separate bond as 
receiver, and the said three receivers thereupon qualified as receivers. Your 
receivers, first above named, state that there has not been that unity of action 
or cooperation between the three receivers which is necessary in order to raise 
the moneys required to operate the large plants belonging to the said Southern 
Steel Company, the operation of which was ordered to be continued by your 
honor's decree; and they therefore report to your honor that, in their opinion, 
the said plants can not be operated, and the moneys necessary to operate them, 
procured by the siiid receivers, so long as the personnel of the receivership 
remains as at present constituted. 

Therefore, as ofllcers of this court, charged with large responsibilities by 
virtue of their appointment, they deem it proper to bring the said matter to 
the attention of this court, to the end that such action may be taken and such 
orders' made by your honor as, in your honor's judgment, should be taken and 
had under the facts presented; and to the end that the best interests of the 
trust committed to the charge of the receivers and of the parties in interest 
may be best subserved. 

Respectfully submitted. 

Joseph O. Thompson. 
Elijah G. Chandler, 
To Edoab L. Adleb, Esq. 

Please take notice that the foregoing report has been filed and will be pre- 
sented to the Hon. Oscar R. Hundley, at chambers, at Huntsville, Ala., at 12 
o'clock noon on October 31, 1907, for such action as is deemed proper in the 
premises. You are respectfully requested to be present and advise with the 
court at said time. 

Joseph O. Thompson. 
I^Jlijah G. Chandleb. 

Birmingham, Ai^., October 30, 1901. 

A copy of the within was this day handed Edgar L. Adler, esq., and a copy 
handed Augustus Benners, esq., of counsel for the petitioning creditors, upon 
this 30th day of October, 1907. 

Forney Johnston, 
Of Counsel for Receivers. 

(Endorsed:) Filed October 30, 1907, at 6.05 p. m. 

Chas. J. Allison, Cleric, 
A true copy 
[SEAL.] Chas. J. Allison, Clerk, 

On the contrary there was a petition presented from a large number 
of creditors protesting against the removal of Adler. The hearing in 
that petition came on at Huntsville one night. Judge Hutvdle:^ c».\>m^ 
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and himself conducted the proceedings. He at first examined 
Chandler and asked him whether or not harmony existed among the 
receivers. Chandler replied that Adler had declmed to make a joint 
bond with him and Thompson. 

I present the committee a copy of the decree appointing these re- 
ceivers, with the provision in regard to the bond imderscored in blue 
pencil, in order that they may see that there is no provision in that 
decree which requires a joint bond. He refers to the fact that that 
decree requires a joint bond in the opinion which he recently rendered 
in this case. 

The decree first referred to is as follows : 

ORDER APPOINTING RECEIVERS. 

In the district court of the Uiiited States for the southern division of the 
northern district of Alahauia — In the matter of Southern Steel Company, 
bankrupt — In bankruptcy. 

Whereas a petition for its adjudication as a bankrupt was on the 24th day of 
October, 1907, filed against the Southern Steel Company, of the city of Gadsden, 
of the county of Etowah, in said district, and said petition is still pending ; and 

Whereas it is satisfactorily made to appear that it is absoluely necessary 
for the preservation of the estate of said bankrupt that a receiver be appointed 
to take charge of and to hold the estate of the said bankrupt and to continue the 
business of said bankrupt : 

Now, on the motion of Augustus Benners, esq., attorney for the petitioners, 
it is ordered that Elijah G. Chandler, Joseph O. Thompson, and Edgar L. Adler, 
of Birmingham, Ala., in said district, be, and they are hereby, appointed re- 
ceivers of the estate of the said bankrupt: said receivei*s ^all qualify by and 
lireir autho'Mty as such shall begin upon their filing bond as such receivers in 
the sum of $300,000, payal)le to the United States of America, with sufficient 
securities to be approved by the clerk of this court, and upon the filing of such 
bond such receivers shall take charge of, manage, and control such estate until 
otherwise ordered. 

That said receivers be and they are empowered and directed to continue the 
operation of the mines, manufactories, and other business of said bankrupt 
wherever the same may be located until further ordered, and to pay out of any 
funds coming into their hands all unpaid wages due the workmen, clerks, and 
servants of said bankrupt. 

That said receivers be, and they are, empowered and authorized for the pur- 
pose of operating said properties to borrow from time to time a sum not ex- 
ceeding $200,000, and to issue therefor their certificates as such receivers : which 
certificates shall be a lien upon the property and estate of said bankrupt prior 
to all other liens and incumbrances. 

It is further ordered that should said Southern Steel Company be adjudicated 
a bankrupt, said receivers shall continue as such, with the powers herein con- 
ferred until the appointment and qualification of a trustee of said bankrupt. 

It is further ordered, adjudged, and decreed that the petitions filed in this 
cause, and all matters and things connected therewith, are hereby referred to 
Sterling A. Wood, esq., of Birmingham, Ala., as special master, with full au- 
thority to summon witnesses, and the alleged bankrupt, and to take the testi- 
mony of the same, to pass uix)u all questions of law and fact that may arise 
in this matter, and report his findings thereon to me. 

Witness the Hon. Oscar R. Hundley, judge of the said district court, in the 
city of Huntsville, in sjiid district, on the 2r)th day of October, 1007. 

Oscar R. Hundley, 
Judge of the District Court of the United States 

for the Northern District of Alahamn. 

(Indorsed:) Filed October 25, 11)07. at 12.80 p. ni. 

Chas. J. Allison, Clerk. 
A true copy. 

[SEAL.] Chas. J. Allison, CJerk. 
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Mr. Benners. Judge Hundley showed the greatest feeling at the 
hearing to which I refer. He attacked Adler bitterly in what he 
had to say; put him through a most rigid cross-examination with 
a view of developing whether or not he had any interest in this affair. 
Adler stated that they had been approached with reference to in- 
vesting in this corporation; that they had examined the statements 
of it; and that aiter they had examined their statements had de- 
clined to put a dollar in it. 

Representative Burnett. That was before the receivers were aj)- 
pointed ? 

Mr. Benners. Yes, sir; but he stated that on this hearing. He 
further stated that they had been invited to act as receivers by Mr. 
J. D. Lacey, who is a large stockholder of the corporation, in antici- 
pation of the probable necessity of a receiver. 

He stated furthermore in that hearing that Adler & Co. would 
not furnish any funds' on receivers' certificates to finance the corpo- 
ration. He could not state the real reason. The real reason was 
that thev were afraid to. As I understand, the abilitv of Adler 
& Co.— ^ 

Representative Clayton. That was after he had appointed Thomp- 
son and Chandler? 

Mr. Benners. Yes, sir. 

Senator Bacon. You mean the hearing was afterwards? 

Mr. Benners. Yes, sir. 

Representative Clayton. In w^hich that statement was made? 

Mr. Benners. Yes, sir; about five or six days after the appoint- 
ment of the receivers. It was a hearing on the petition of Thompson 
and Chandler to have Adler removed. He did say that if Thompson 
and Chandler would raise $75,000 they would, if the other two re- 
ceivers would raise a corresponding amount, furnish $75,000 (m re- 
ceivers' certificates; and in evidence of their ability to make good 
that proposition, if it were accepted, I present an original letter 
from the First National Bank of Birmingham, to Adler & Co., stat- 
ing that they would cash their checks in currency, which was then 
almost unobtainable, to the extent of $75,000, provided the money 
was used exclusively to pay labor of the Southern Steel Company : 

The First National Bank, 
Binninohitw, Ala,, (htohcr 2!K nW7. 
Messrs. Adler & Co., 

Birmingham, Ala, 
Gentlemen: In reply to your inquiry will state that we will undertake to 
arrange to furnish currency and silver for your checks on Birmingham, New 
York, and Boston, in amounts not to exceed $7r),000, provided it is distinctly 
understood that the cash fto furnished you will be used exclusively to pay 
labor for the Southern Steel Company, and for no other purix)se. 
Yours, very truly, 

W. P. (i. Harding, I* resident. 

Senator Dillingham. Was that letter presented at that hearing? 

Mr. Benners. No, sir; it was not. The proposition was made and 
no disposition was shown to accept it, or to undertake to accept it. 

Senator Bacon. Was anything said by anyone at that hearing 
which indicated any doubt on the part of anyone present that they 
could comply with that proposition? 

Mr. Benners. No, sir; none whatever. 
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Senator Bacon. Speaking generally, was there any doubt in the 
mind of any person, familiar with business conditions in that com- 
munity, and with the particular parties, as to their capacity to carry 
out that proposition? 

Mr. Benners. No, sir. They had recently sold the property of 
the Tutwiler Coal and Iron Cfompany, out of which they realized 
over a million dollars in cash, and this fact was a matter of public 
notoriety in that district. 

To come back to this hearing. Judge Hundley worked himself up 
into a rage. I say this advisedly. He finally turned to Adler and 
he said, "Do you know that your brother," meaning Morris Adler, 
the witness here, " sent me an insulting telegram ? " I had heard of 
the telegram. So I got up and stated to Judge Hundley that I knew 
Morris Adler and regarded him as incapable of insulting the court, 
and that I should like to see the telegram. ,He said, "It is in my 
files." I said, " Judge, I should like very much to see it. I should 
like to have it produced." He said, " I have read it, and I know 
what is in it. It was an improper telegram to send to the court." I 
said, " Judge Hundley, my information is that that telegram wa^ 
addressed to me and not to you." He said, " That is impossible. I 
have the telegram." Well, I again asked that it be produced. His 
secretary then rose and said, " Judge Hundley, Mr. Benners is cor- 
rect. The telegram was addressed to him, in your care, but his name 
was written in fine print, and you did not see it." It is incredible to 
me, if the committee will permit me to draw my own conclusions, 
that Judge Hundley could have, for five or six days, been under the 
impression that that telegram was addressed to him, when his secre- 
tary knew all the time it was not addressed to him, but addressed to 
me, because he had been advertising the fact, and it had come to our 
ears, that the Adlers had insulted him by sending him the telegram. 

Representative Burneti\ Did you not ever get it at all? 

Mr. Benners. I have never seen it to this day. I got a copy when 
I got back, and the telegram was addressed to me in Judge Hundley's 
care. 

Now, coming on down, I stated a while ago that this case had 
been a mass of intrigue since it was instituted. I want to state to 
the committee that in my judgment Judge Hundley does not dis- 
tin^ish a judicial office from any political office, and he does not 
hesitate to use his judicial power for personal ends. 

Only ten days ago I went into his chambers to get an order in this 
case. Up to that time, since the institution of this case, he had not 
shown a disposition to consult my views, although I believe I 
may state that our firm represents directly and indirectly the 
great bulk of the parties in interest in the case. He received 
me very cordially and invited my views at length about the case. 
" Well," he said, " if that is the case, I wish you would write me a 
letter saying that you have nothing to do with this fight, and that 
you do not approve of it, and that you do approve of my conduct 
of this litigation." I said, " Judge Hundley, I am sorry, but I can 
not write that letter." He then said, " Well, I had supposed that as 
an officer of the court you would take pleasure in doing it." He said, 
" You know, in any event, whether I am confirmed or not, I will be 
in office until March, 1909, and have the disposition of this litiga- 
tion." 
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At that time there was pending before the special master the hear- 
ing on which the opinion which I presmne has been presented to the 
committee, or a newspaper copy of which I now present to the com- 
mittee, was based. It is as follows : 

[From the Age-Herald, January 22, 1908, Birmingham, Ala.] 
JUDGE HUNDLEY'S DECREE. 

In the district court of the United States for the uortheru district of Alabama. 

No. 7977. In re Birmingham Coal and Iron Compaiiy et al., i)etitioners, v. 
Southern Steel Company, respondent. In bankruptcy, southern division. 

No. 239. In re Birmingham Coal and Iron Company et al., petitioners, v. 
Southern Steel Company, respondent. In bankruptcy, eastern division. 

No. 7980. In re Dubose Brothers Iron Company et al., petitioners, r. South- 
ern Steel Company, respondent. In bankruptcy, southern division. 

No. 240. In re Dubose Brothers Iron Company et al., petitioners, v. Southern 
Steel Company, respondent. In bankruptcy, eastern division. 

No. 8188. In re Southern Cement Company et al., petitioners, v. S<mthem 
Steel Company, respondent. In bankruptcy, southern division. 

No. 250. In re Southern Cement Company et als., petitioners, v. Southern 
Steel Company, respondent. In bankruptcy, eastern division. 

Percy & Benners, attorneys for first petitioning creditors. 

Ward & Rudolph, Lee J. Marx, Powell & Blackburn, A. Leo Oberdofer, at- 
torneys for second petitioning creditors. 

O. R. Hood, Nattomey for Southern Steel Company. 

Campbell & Johnston and E. H. Dryer, Attorneys for receivers. 

Hundley, district judge. In order to get a proper consideration of the 
toues involved in the matters here presented to the court, a brief statement 
of the facts and pleadings Connected with this matter should be here re- 
ferred to. 

On the 24th day of October, 1907, a petition in behalf of certain creditors 
named therein was filed in this court praying that the Southern Steel Com- 
pany be adjudged a bankrupt. These same creditors also filed at the same 
time a petition asking that Morris Adler and Edgar L. Adler be appointed 
receivers of the property and estate of the said steel company, which said 
petitions were duly presented to me at Huntsville, Ala., on the 25th day of 
October, 1907, at 9 a. m. At the same time there was presented to me at 
Huntsville a petition of other creditors named therein seeking to have other 
receivers appointed for the property and estates of the Southern Steel Com- 
pany. In that petition the said creditors averred that the first petition was a 
collusive one between the creditors named therein and the bankrupt, and 
prayed the court that receivers should be appointed who were disinterested 
and who did not bear friendly and collusive interest with the bankrupt. At 
that time, with one set of creditors urging the appointment of Morris and 
pBdgar Adler and another set of creditors averring collusive eff#rt to secure 
the appointment of said receivers, the court was besieged with telegrams and 
telephone messages on both sides of the controversy of a bewildering and 
contradictory nature. 

It was represented to the court that Edgar L. Adler was a man of practical 
experience in the management of such properties as formed the estates of the 
Southern Steel Company, and it was further shown to the court that Morris 
Adler had no such practical experience. With such evidence at hand as the 
conrt could at that time gather, in order to secure an impartial and intelligent 
management of the properties of the bankrupt, the court entered an order 
appointing said Edgar L. Adler, who was shown to have had some actual 
experience in such matters; E. G. Chandler, a man whom it was shown to 
the court to have had a large experience in the management of commissaries, 
with which the receivers would naturally have to deal in an extensive manner. 
The court also appointed as one of these receivers Joseph O. Thompson, a man 
of fine character and business integrity. At that time Edgar L. Adler was 
totally unknown to the court, either personally or as to his capacity and fitness 
to discharge the duties of receiver, and he was appointed at the suggestion of 
the creditors and npon testimony bearing upon his fitness. The other two re- 
ceivers, Chandler and Thompson, from a long acquaintance, were personally 
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known by the court to be men of irreproachable character and unquestioned 
business integrity. After the presentation of the petitions as above referred to, 
the court, after a patient and careful consideration, made appointment of the 
three receivers as above outlined. 

NOT IN HARMONY. 

On October 30, 1907, the receivers, Chandler and Thompson, tiled with this 
court a report in writing calling the attention of the court to the fact tliat 
Edgar L. Adler was not acting in harmony with them to the end that the best 
results might be obtained for the benefit of the property intrusted to their 
care. The court had previously learned from Edgar I^. Adler, although the de- 
cree of the court had required that there should be a joint bond of all the 
receivers in the sum of $300,000, that he had determined to make his bonid 
separate and distinct from the other receivers. The receivers, Adler, Chandler, 
and Thompson, appeared before this court at Huntsville on November 1, 1907, 
and were examined orally as to their administration of the property and estate, 
and their ability to raise sufficient funds to keep the plants in operation. 
Edgar L. Adler was swora and testified in answer to questions by counsel and 
also by this court, that neither he nor his brother, Morris Adler, could in any 
manner, nor would they, raise sufficient funds, to be obtained upon receiver's 
certificates, to pay the expense of keeping the plants of the bankrupt in opera- 
tion. Thereupon it was suggested that by the addition of T. G. Bush to the 
number of receivers, he being a man known to the court for many years as a 
man of highest character and integrity and a man having had experience in 
the management of all kinds of properties pertaining to this district, and a 
man of well-known financial ability, that he could secure such funds as might 
be needed to properly finance the steel company and keep it in operation, so 
long as said operation might remain profitable. The court thereupon ap- 
pointed T. G. Bush as the fourth receiver, and he was afterwards made chair- 
man of the receivers. Upon the appointment of 8%i6. Bush as said receiver, all 
parties in interest who were present before the court, including the receivers, 
Adler, Chandler, and Thompson, were asked as to whether they had any objec- 
tions to urge to the appointment of said Bush, and the court was thereupon 
informed that no objection could be made to his appointment from any source. 
These receivers immediately took charge of the property of the bankrupt and 
secured such funds on receivers' certificates necessary to keep the plants of the 
Southern Steel Company in operation, which they continued to do so long as the 
said operation proved profitable. 

FOUR RECEIVERS MAKE REPORT. 

These four receivers made a report to this court on December 12, 1907, in 
which, with minutest detail, they presented each and every act of theirs from 
the date of their appointment. Notice of the date fixed for the making of this 
report was given to all the creditors of the bankrupt corporation, and without 
attempting to present the contents of that report, it is only necessary in this 
connection to* state that the records of this court show that there has been no 
challenge of that report in any manner. After a reference to the special master 
of all the petitions and pleadings in this cause, together with all the facts in- 
volved in the various controversies, in which he was ordered to report his find- 
ings and the testimony to the court, his report was duly filed and exceptions 
made thereto by the second petitioning creditor. All matters connected with 
these causes are now presented for the consideration of the court, all parties 
in interest being present in person or by counsel. No exceptions were taken or 
filed to the report of the special master by the Southern Steel Company, or by 
the first petitioning creditors who had insisted upon the appointment of Morris 
and Edgar Adler as receivers. The second petition!'?^' creditoi^^H^w insist that 
the facts shown in evidence and as found by the " >*fcial ni#.-.| i r Jn his report 
as to the collusion between the two Adlers and th^'^bankruli^^ifiyke it impera- 
tive upon the court to dismiss the first petition and to ailj^ic^'ate upon their 
second petition. Among the facts relied upon to sustain this contention was the 
uncontroverted evidence that a week or ten days before the petitions in bank- 
ruptcy were filed, J. D. Lacey, one of the directors of the respondent bankrupt, 
had arranged with Edgar L. Adler and his brother, Morris Adler, to act as re- 
ceivers of the Southern Steel Company in case of necessity, and that when the 
necessity did arrive, and before the petition was presented to this court, that 
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• 
he and his brother allowed their names to be insertetl in the first i)etltlon for 
receivers filed in the cause and made bond prior to and in contemplation therecrf. 
There is further evidence and admissions, shown by the testimony, tending to 
show collusion and an eflCort on the part of the bankrupt to control or par- 
ticipate in the management of its estate, even after it had been committed to the 
jurisdiction of this court. It is most vehemently urged, therefore, that in view 
of this evidence and admissions, the bankrupt should not be adjudicated on the 
first petition, but that it should be dismissed and an adjudication be had on the 
second petition. 

There can be no question that in such cases as this, where it is shown that 
the appointment of a receiver or trustee in bankrui)tcy is brought about by 
active interference and procurement of the bankrupt, the apiiointment of the 
same will be set aside on proper petition nud showing to the court, it matters 
not how high the character or capacity of the receiver or trustee may be who 
is so attempted to be procured by the bankrupt. As is said by I^K'hren, district 
judge, in the case of In re Hanson (150 Fed., 717) : 

*• It is well settled by all the authorities that the trustee represents the cred- 
itors and not the bankrupt in the administration of the estate; and that it is 
improper that the bankrupt shall actively interfere with the matter of his 
selection and appointment; and that if he does interfere and the person aided 
by him is appointed by votes procured by such interference the ap|)ointment 
should for that reason be disapproved, (lif re McGill, 100 Fed.. 57, 4.'» ; C. C. A^ 
218; In re Rekersdres (D. C), 108 Fed., 200; In re Heuschel (I>. C). 109 
Fed., 801.)" 

APPLICATION TO RECEIVERS. 

What is here said as to the application of this iiriuciple to trustees nuist of 
course apply with much more force to receivers, for whom the court is solely 
resi)onsible. While this is undoubtedly the law and the contention made would 
have authorized the court to entirely disregard the request by the first petition- 
ing creditors as to the receivers, yet it is not sufficient cause to justify a 
setting aside of their i)etition at this time. The action of this court, in disre- 
garding in part their request as to receivers and in appointing three other 
receivers who are entirely disinterested, purged these proceedings of any 
collusive effect growing out of the promotion of the Adlers by the bankrupt. 
There can be no queston but that the bankrupt can act in harmony with cred- 
itors of his own selection for the purpose of surrendering his estate to the 
court, but the line is drawn when he attenii)ts in any wise to interfere with 
or procure the appointment of a receiver or trustee. 

There has been no objection filed with reference to the appointment of any 
of the receivers in this cause, except as herein set forth. No act of theirs 
has been challenged by any party to this record. All of the parties in interest 
are now present before the court, and with surprising unanimity they admit 
and agree that the Southern Steel Company should be declared a bankrupt on 
one or the other of the grounds alleged in the pleadings. It may be that the 
act of bankruptcy averred in the first petition can not be sustained as matter 
of law on the proof offered in support thereof. It is not necessary to decide 
that question here. That petition is in all respects regular on its face and 
sufficiently avers an act of bankruptcy. Under that petition every order of this 
court has been made. The acts of bankruptcy, averred under the amendment 
offered by the first petitioners, are claimed to be sustained by the testimony. 
The application to amend this petition so that the same will contain all the 
allegations of bankruptcy alleged in the second petition is granted. No objec- 
tion being made, and after notice to all parties in interest in open court, all 
the proceedings in bankruptcy pending against the Southern Steel Company 
will be transferred to the southern division of this district. And there being 
no objections interposed to the consolidation of all the said causes as amended, 
such will be f* -^ and th« ' causes will proceed as one. The Southern Steel 
Company will ljudg( bankrupt and a decree will now be entered in 

accordance wi ixs opinio^,. The special master. Sterling A. Wood, is hereby 
appointed specitti./ offeree in bankruptcy in this cause. All other questions are 
reserved. 

We were, as a matter of course, vitally interested in that proceed- 
ing. We represented the petitioning creditors, and the question 
was — although you never would gather it from the opinion — 
whether or not the corporation should be adjudged a bankrupt. 
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Presumably, if we were successful in that petition we would get a 
large fee as being the attorneys for the petitioning creditors who 
brought into court this fund. 

He then became somewhat agitated and said : " Well, sir, it is a 
mere matter of taste. I thought you would take pleasure in doing 
it. You can do it or not, just as you like." I told him it was a 
fact, that I had nothing to do with the fight that had been made 
against him; that I had declined to do so; that the interests, if for 
no other reason, which we represented were so large that we could 
not afford to become entangled in any complication whatsoever with 
reference to the case. And with some embarrassment I left the 
room. 

Now, I desire to state to the committee that my views about Judge 
Hundley are the views of very many other members of the bar who 
have responsible interests to represent. They are afraid of him and 
they distrust him. The impression has gone abroad that his con- 
firmation is a matter of course. He has advertised that fact daily 
in the papers. Whether it is or not I do not know. But I for one 
have felt so deeply the danger of having him confirmed as Federal 
judge that I come here and make this statement at the risk of being 
forever debarred from practicing in that court. 

Representative Burnett. Mr. Benners, I do not know whether it 
was clearly stated that in the first interview with Judge Hundley 
you brought to his attention the ability of the Adlers to finance that 
corporation and keep it going. I do not remember about that. I do 
not want a repetition, Mr. Chairman, but I think it is important that 
that should be brought out. 

Mr. Benners. I stated to him that Morris Adler had been the 
vice-president of the Adler Company and Edgar L. Adler had been 
its general manager ; that this corporation owned coal and ore mines 
similar to those of the Southern Steel Company, and blast furnaces, 
and that in a general way the business and operation of that com- 

Kany was the, same; that they also operated the Bessemer Rolling 
[ill, and were generally recognized as men of great financial ability 
and business experience, and at the same time had the best of busi- 
ness reputation. 

Senator Bacon. What did you state as to their command of the 
money necessary ? 

Mr. Benners. I stated that they had the money, and that in that 
respect they were probably different from anyone else who might be 
appointed receiver. It was not a question with them of raising the 
money, but they actually had the money and desired to use it for the 
purpose of financing this corporation on receiver certificates. 

Senator Bacon. Did you make those representations to the court 
by their authority? 

Mr. Benners. I did. 

Senator Bacon. Did you state to him the fact that you were au- 
thorized to make that statement? 

Mr. Benners. Yes, sir; and that fact was in effect indicated in 
these letters which I presented and clearly in the telegrams which 
were sent. 

Senator Bacon. Was there any doubt thrown by any representa- 
tion or by the suggestion of anybody as to their ability ? 
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Mr. Benners. There was not. The fact will be presented to this 
committee that two other attorneys appeared there and asked for the 
appointment of a receiver and presented a petition stating that the 
proceeding between the creditors whom we represented and the cor- 
poration was a collusive one. That is a fact. 

To understand that petition, however, it is necessary for the 
committee to understand that this petition was presented by law- 
yers representing very small claims, by lawyers who habitually 
practice in the bankruptcy court; who appear in every bankruptcy 
case and endeavor, by getting a claim, to get to represent the trus- 
tees or somebody connected with the case. 

All these gentlemen did was to say that they had no objection to 
the appointment of the Adlers, but asked the court to appoint a 
third man, the idea being that if they could name the third man they 
would get the representation of him. They oflFered no objection to 
the Adlei*s, though they did ask that a third receiver be appointed. 

Senator Bacon. To represent the receivers? 

Mr. Benners. Yes, sir. 

Senator Bacon. You said they were to get 

Mr. Banners. If you will pardon me, the custom in our practice — 
I do not know how it is elsewhere — is for the parties to present a 
petition and secure the appointment of receivers, and then, as law- 
yers, to represent those receivers. 

Representative Burnett. Did those lawyers ask for the appoint- 
ment of Thompson or Chandler ? 

Mr. Benners. Neither Thompson nor Chandler's name was men- 
tioned. 

Representative Clayton. Did you represent to Judge Hundley 
who desired the appointment of the Adlers as receivers? 

Mr. Benners. I told him these large creditors desired it, and Mr. 
Hood, the attorney for the corporation, who was present, stated that 
from the standpomt of those interested in the corporation they were 
satisfied that the Adlers could not be improved upon ; that they would • 
represent all interests. I explained to the judge then that tlie prop- 
erty was heavily encumbered ; that these 600 creditors, although their 
claims ag^egated $2,500,000, were utterly helpless to protect them- 
selves against this encumbrance ; that its foreclosure would wipe out 
all possibility of their obtaining anything for their claims, and that 
it would be necessary for the stockholders, the creditors, and the 
bondholders and all to cooperate in order that the unsecured 
creditors should get a dollar, a fact which was eminently true and 
which remains true until this day. 

Representative Clayton. You then told him the importance of 
keeping the mills of this concern going and the mines in operation? 

Mr. Benners. That is a fact and one which he has always acqui- 
esced in, or at least it is an opinion in which he has always acqui- 
esfjed. 

Representative Clayton. And the danger that would ensue if 
the industry were shut down? 

Mr. Benners. Yes, sir. 

Representative Clayton. It was highly important that it should be 
kept as a going concern ? 

Mr. Benners. Yes, sir. 

42168—08 2 
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Representative Clayton. And that the creditors had induced the 
Adlers to accept the receivership with that purpose in view ? 

Mr. Benners. That was it. 

Representative Clayton. How many laborers did they employ ? 

Mr. Benners. There were, approximately speaking, 5,000 men on 
the pay roll. 

Representative Richardson. They were thrown out of employ- 
ment? 

Mr. Benners. Yes, sir. 

Senator Bacon. Would they have been continued in employment 
if the company had been kept as a going concern ? 

Mr. Benners. The furnaces would undoubtedly have been lessened 
by the depression which came on immediately after that time. In 
any event, had they had unlimited money, the operations would 
necessarily have been lessened shortly after that time, as they were 
everywhere else. That was a fact which at that time could not be 
foreseen. 

Senator Bacon. If it had been continued, do you think there 
would have been a considerable portion of the men kept in em- 
ployment ? 

Mr. Benners. Yes, sir. 

Senator Bacon. What proportion, do you think ? 

Mr. Benners. I can hardly estimate it. I should say the course 
of that company would not have been different from that of the 
other industrial corporations in that district, which have been run- 
ning at one-third of their capacity. 

Senator Bacon. You think in any event one- third would have 
been kept in employment ? 

Mr. Benners. Yes, sir. 

Senator Bacon. You mean that if it had been kept as a going con- 
cern two-thirds would have lost their positions and one-third would 
have been retained ? 
• Mr. Benners. Yes, sir. 

Representative Burnett. In this connection, I have a letter from 
the vice-president, Mr. Schuler, who said : 

The above plants would have kept about three-fourths of all the employees 
of the company at work through the winter. 

Representative Richardson. Do you know anything about, the 
mortgages that that Thompson, the receiver, executed to Mr. Hundley 
for the payment of $4,500 ? 

Mr. Benners. I know nothing about it. 

Representative Richardson. Do you know the common public 
opinion on that subject ? 

Mr. Benners. I can not say that I do. I have seen the statement 
made in the newspapers about it, but I have not discussed it. 

Representative Richardson. Jo Thompson, you say, is one of the 
political referees of the State? 

Mr. Benners. Yes, sir. 

Representative Richardson. And is also an internal-revenue col- 
lector ? 

Mr. Benners. Yes, sir. 

Representative Richardson. And is a very stanch political friend 
to Mr. Hundley? , 
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Mr. Benners. Of course, I know nothing of those facts except 
such matters as appear in the newspapers. 

Senator Bacon. You mean the last fact? 

Mr. Benners. The fact that he is a stanch supporter of Mr. 
Hundley? 

Senator Bacon. Yes. 

Mr. Benners. My information is that he came to Washington and 
was instrumental in securing his appointment. Of course I know 
nothing of my own knowledge about that. It is the report; that is 
the common understanding. 

Senator Clarke, of Arkansas. You say your firm had control of 
the litigation, as the result of which this receivership was raised. 
What is the name of your firm ? 

Mr. Benners. Percy & Benners. 

Senator Clarke, of Arkansas. Whom did you represent yi the 
litigation? 

Mr. Benners. The creditors. 

Senator Clarke, of Arkansas. How many of them? 

Mr. Benners. About 300 out of the 600 unsecured creditors. 

Senator Clarke, of Arkansas. What amount of indebtedness, as 
compared with the whole, did you represent? 

Mr. Benners. We represented the claims of those 300, aggregat- 
mg $300,000. 

Senator Clarke, of Arkansas. What was the entire amount of the 
claims ? 

Mr. Benners. The entire amount is approximately $2,500,000. 

Senator Clarke, of Arkansas. You say 300 persons were your 
clients ? 

Mr. Benners. Yes, sir. I desire to state that at the time when the 
petition was filed we did not represent that entire number of 300. 

Senator Clarke, of Arkansas. How many did you represent? 

Mr. Benners. The creditors' committee was immediately formed 
after the filing of the petition, and they employed us to represent 
that committee and the claims which we collected 

Senator Clarke, of Arkansas. I should like to know the amount 
and character of the claims the owners of which originated the idea 
of applying for a receiver. Of course after it was put in motion 
others joined, necessarily. 

Mr. Benners. The first person who approached us, one of the credi- 
tors, was a representative of the Birmingham Coal and Iron Company. 

Senator Clarke, of Arkansas. What was the character of his 
claim ? 

Mr. Benners. It was a claim for coal and ore, I think; mining 
products, in any event, sold to the Southern Steel Company. 

Senator Clarke, of Arkansas. I thought the Southern Steel Com- 
pany was itself a producer of those commodities ? 

Mr. Benners. It is very common among the companies to exchange 
products. One will have an overplus of coke, for instance, and sell 
it to another company. That is very common. 

Senator Clarke, of Arkansas. Then the amount of debts that had 
accumulated at that time was about tw o and a half million ? 

Mr. Benners. Yes, sir ; they owed approximately that amount. 

Senator Clarke, of Arkansas. What was the bonded indebtedness ? 
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Mr. Benners. The bonded indebtedness is between $5,000,000 and 
$6,000,000. 

Senator Clarke, of Arkansas. The two million and a half, there- 
fore, represented losses that had been sustained by the company in its 
attempt to operate the plant? 

Mr. Benners. As I understand, it represented, to a considerable 
extent, improvements which had been made. The Southern Steel 
Company is a comparatively new corporation. It was organized 
about two years ago. Very extensive improvements had been made 
on its property. 

Senator Clarke, of Arkarsas. The general creditors had furnished 
money to make improvements on the property which at that time was 
subject to a lien of about $6,000,000? 

Mr. Benners. The " general creditors ? " A large quantity of this 
money was borrowed money. I know of one case in which they 
floated $400,000 of notes. 

Senator Clarke, of Arkansas. On a second lien, or on no lien at all ? 

Mr. Benners. They were not secured at all. 

Senator Clarke, of Arkansas. It was, therefore, money furnished 
to the company which it could not pay and for which the creditors 
had no specific lien ? 

Mr. Benners. That is a fact. 

Representative Burnett. Senator, may I ask a question in this con- 
nection ? 

Senator Clarke, of Arkansas. Yes. 

Representative Burnett. I will ask you if they liad not recently 
bought considerable outside properties and whether this indebtedness 
was not partly for that purpose — property in Georgia and Tennessee ? 

Mr. Benners. I can not speak accurately on that point, Mr. Bur- 
nett, because we did not represent the corporation. Except as I have 
picked up some knowledge since this receivership, I am not familiar 
in detail with its history. 

Senator Clarke, of Arkansas. What caused such a wide miscalcula- 
tion on the part of the management that it created $2,500,000 worth 
of debts which it could not take care of itself. 

Mr. Benners. I can not explain that. I am frank to confess that I 
do not know the history of the corporation. 

Senator Clarke, of Arkansas. Is it not a fact that about that time 
iron properties were being shut down rather than enlarged ? 

Mr. Benners. Immediately after this time, if you will recall — this 
was a few days after the Knickerbocker Trust Company failed — of 
course the industrial depression began to affect us, and it is a fact 
that iron properties began to go out of blast. 

Senator Clarke, of Arkansas. Did you have the consent of the lien 
creditors, representing the $6,000,000 of debt, to issue receivers' cer- 
tificates or debentures, which would constitute a prior lien on the 
property ? 

Mr. Benners. No ; we did not. In my opinion they could not have 
been issued prior to the mortgage. There was some unehcumbered 
property of the value, approximately, of $1,200,000, and it was con- 
templated that the certificates would be a lien on the unencumbered 
properties. 

Senator Clarke, of Arkansas. Was that circumstance made known 
to the judge — ^the fact that that part of the plant — I speak of the 
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" plailt," although I do not mean entirely the machinerv, but the en- 
tire enterprise — worth $1,200,000, approximately, was free from any 
lien? 

Mr. Benners. I can not state that. The petition for the receivers 
recited that much of the property was subject to incumbrances — all 
of the lands — and no question was raised at the time the receivers 
were appointed about the issuance of certificates. I prayed in my 
petition for an order authorizing a half million dollars of certificates, 
which he granted. 

Senator Clarke, of Arkansas. Why did not the management of 
the company 

Senator Bacon. I did not understand you. You say that prayer 
was granted ? 

Mr. Benners. Yes, sir. I am not sure whether the amount fixed 
was $500,000 or $200j000, but, anyhow, in the original order there was 
permission to issue receivers' certificates of as great an amount as 
$200,000, and probably it was a half million. 

Senator Bacon. I beg pardon for interrupting you. Senator. 

Senator Clarke, of Arkansas. Making it a lien on what? 

Mr. Benners. The decree declared that it should be a paramount 
lien on all the property of the corporation. As a matter of course, 
not being made with notice to the holders of the prior liens, it could 
not have been made superior to the prior liens. 

Senator Clarke, of Arkansas. What reason had you to believe that 
Adler could run the business of the Southern Steel Company better 
than the management itself could run it ? 

Mr. Benners. There had been factional fights among the parties 
interested in the Southern Steel Company. I have a very high opin- 
ion of the financial ability of the Adlers and of their practical experi- 
ence and ability. I have seen them demonstrate it. I have seen them 
make much money out of similar property, and with the discord that 
had prevailed among the stockholders eliminated, by the vesting of 
control of the property in two hands, I thought it was reasonable to 
suppose that these men would be successful. 

Senator Clarke, of Arkansas. The Adlers, you say, made a con- 
siderable sum of money in the same kind of business ? 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. They were worth $1,000,000, accord- 
ing to your understanding? 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. Did they seek this receivership for 
the purpose of receiving the fees that would come to them or as a 
means of investing money ? 

Mr. Benners. On the contrary, as I have it from them, and from 
other gentlemen connected with the matter — and I believe the state- 
ment to be true — when they were asked to take the receivership they 
declined. Then parties interested went to them again, and asked 
the Adler who is here present, Morris Adler, to accept. He said he 
would not do it because he could not give it that detailed attention 
which was necessary to successfully carry it on. He was urged 
again — ^this may sound strange, but I understand it to be the f actr-— 
and he finally said he would accept provided his brother, who is 
younger and a more active man, was associated with him. 
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Senator Clarke, of Arkansas. What inducement was held out to 
him to make him change his mind ? 

Mr. Benners. I think his statement as to his reasons is the true 
reason^ Adler is quite a financier, as financiers go in our country. 
There are large financial interests connected with the Southern Steel 
Company. Adler, by having charge of this company and working 
it with any degree of success, would have made a favorable impres- 
sion on those interests, to his advantage in future financial opera- 
tions. If he had impressed these people with the fact that he was 
a man of ability and could handle property of this kind it would en- 
able him to float other schemes, to put it in a few words. 

Senator Clarke, of Arkansas. Did the management of the South- 
ern Steel Company know of his peculiar qualifications ? 

Mr. Benners. That is my information. 

Senator Clarke, of Arkansas. Then why did they not .employ 
him? He seems to have been out of a job and open to a job. Why 
did they not employ him instead of writing a letter confessing a 
state of bankruptcy f 

Mr. Benneks. They had to go into bankruptcy by reason of the 
$2,500,000 of debt. It was a case of the company going into the 
hands of a receiver or of having 

Senator Clarke, of Arkansas. If he could advance the money 

Mr. Benners. Do not misunderstand me, that in any event he 
would have been able to control and overturn an indebtedness of 
$2,500,000 in the then financial condition of the corporation. 

Senator Clarke, of Arkansas. Then what did he hope to do by 
the advancement of the $75,000? 

Mr. Bexners. Continue the operation of the plant. 

Senator Clarke, of Arkansas. Was the business making money at 
the time the company became insolvent ? 

Mr. Bexners. I understand it is represented that it was losing 
money. I have heard that statement made. I can not say definitely. 

Senator Clarke, of Arkansas. The supposition was that he could 
take their business and make more money than they themselves? 

Mr. Benners. Yes, sir. I believe that to be the fact. I believe 
their losses were largely due to dissensions 

Senator Clarke, of Arkansas. It was really then not a bankruptcy 
proceeding at all, but an agreed proceeding, by which they hoped, 
under the cover of the court's protection, as soon as they got the other 
creditors off of their backs, that the Adlers would take it and make 
money out of it? 

Mr. Benders. Under the court's protection? 

Senator Clarke, of Arkansas. Yes; preventing other creditors 
from bringing suit. 

Mr. Benners. That is the inevitable effect of going into bank- 
ruptcy. 

Senator Clarke, of Arkansas. They had no hope of paying the 
two million and a half dollai^s at all? 

Mr. Benners. They had been making strenuous efforts to raise 
the money with which to pay up. As I understand from Mr. Hood, 
who had charge of these negotiations, they had arranged for a loan 
of a million and a half dollars immediately prior to the appointment 
of the receivers, but the panic came on and the party who had agreed 
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to lend the million and a half dollars then said he could not make 
good. 

Senator Clarke, of Arkansas. Then you think Judge Hundley 
ought to have agreed with you that he could conduct the business 
through a receiver more successfully than the owners of the business 
could conduct it? 

Mr. Benners. He did agree with me. He did authorize the con- 
tinuance of the business and he authorized the issuance of certificates. 

Senator Clarke, of Arkansas. Did he do that on his own motion 
or as the result of the petition ? 

Mr. Benners. The fact was stated in the petition I filed that we 
desired to have the property operated. He granted the petition and 
authorized the receivers to continue operations and to borrow the 
money to which I have referred. He did not differ with us. 

Senator Clarke, of Arkansas. The available credit left to the plant, 
after providing for the $6,000,000 of charges, the specific lien on the 
property, was not deemed sufficient security for the two million dollars 
and a half of general unsecured debts; and the intention was to put 
the property into the hands of Adler, in the hope that he would do 
what? 

Mr. Benners. He agreed to put up immediately as much as 
$200,000. 

Senator Clarke, of Arkansas. What for? 

Mr. Benners. To pay pay rolls, to meet the running current ex- 
penses. 

Senator Clarke, of Arkansas. Would not the business pay its own 
current expenses? 

Mr. Benners. No, sir. The cash of the company had been de- 
pleted to a very small amount, not exceeding $20,000. 

Senator Clarke, of Arkansas. Were there anv quick assets on 
hand? 

Mr. Benners. Yes, sir; quite a lot of manufactured goods; a lot 
of steel and wire rods and nails. 

Senator Clarke, of Arkansas. Why were they not sold? 

Mr. Benners. I do not know. 

Senator Clarke, of Arkansas. If the business had been continued, 
the recult would have been to invest another $200,000 in products of 
the same kind? 

Mr. Benners. Unless a market could be found, to be sure. But if 
you will pardon me, I think you labor under one misapprehension 
from your question, and that is this. The judge did not differ for a 
moment with regard to the policy of continuing operations. He 
authorized that. 

Senator Clarke, of Arkansas. That was at your suggestion ? 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. He simply adopted your judgment 
in that matter? 

Mr. Benners. Yes, si*. 

Senator Clarke, of Arkansas. So that the plant as security, dis- 
connected from the Adiers, was not sufficient to induce moneyed men 
of that country to advance the money to keep it going? 

Mr. Benners. They could not borrow any more mone}^. 

Senator Clarke, of Arkansas. If the Adiers were willing to do 
something, it was something which the commercial men of that com- 
munity would not do ? 
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Mr. Benners. Their attitude would be very different. 

Senator Clarke, of Arkansas. In what respect ? 

Mr. Benners. It would be different from the attitude of a person 
advancing $200,000 to the concern and becoming a common creditor, 
because if a person loaned the corporation, prior to insolvency 

Senator Clarke, of Arkansas. I am speaEing of lending to the re- 
ceivers. If I did not frame the question so as to present that view, I 
will do it now. The equity of redemption that passed into the hands 
of the receivers was not of itself suiBcient security for this amount of 
money disconnected from this element of favoritism that would be 
shown by a friendly receiver ? 

Mr. Benners. No, sir ; it was not sufficient. 

Representative Burnett. Were the banks in a condition at that 
time to make large loans? 

Mr. Benners. The banks were making no loans at all in our dis- 
trict. How it was elsewhere I do not know. 

Senator Clarke, of Arkansas. Why did not Adler lend the money 
to his brother or why did not the one who was in there as a receiver 
lend the necessary amount of money ? 

Mr. Benners. For the reason I nave stated. Here were two men 
in the majority in the receivership, and what minute they would see 
fit to inaugurate this or that policy he could not foresee. 

Senator Clarke, of Arkansas. That would not affect the security, 
if there was enough property there? 

Mr. Benners. Possibly. 

Senator Clarke, of Arkansas. So that he was using the matter of 
lending the money as a means of prizing himself into the receiver- 
ship? 

Mr. Benners. The qualification which presented itself to the in- 
terested parties was the fact that he would lend this money, whether 
he was trying to prize himself into it or not. It did not impress me 
that way. It did not impress me that he was very anxious 

Senator Clarke, of Arkansas. He did not decline it when it was 
tendered him? 

Mr. Benners. When I came back from Huntsville — of course they 
knew it up there — Edgar Adler declined to serve — ^the one who was 
appointed. This creditors' conmiittee, headed by Mr. John Morris — 
I remember the conversation because it occurred in my office — ^Adler 
said he would not qualify, and Morris came to him and said, " Ed- 
gar " — they were personal friends — '' for Heaven's sake take hold of 
the thing and hold on until we can elect trustees and try to do some- 
thing for us." It was that representation which induced this Adler 
to serve and continue in 

Senator Clarke, of Arkansas. 1Yhy did not the creditoi^s, when 
this state of affairs, which you now deem so objectionable, was made 
known to them, elect a trustee and take possession themselves ? 

Mr. Benners. They pushed just as hard as they could to bring on 
the trustees' election, and they did bring it on the other day, and 
practically unanimously elected other men, just as soon as they could 
jet the hearing. I have a copy of a long letter I wrote Judge Hund- 
ley, urging him to have this hearing as quickly as possible, so that 
the trustees could be elected, but, as I saw it. Judge Hundley was 
throwing obstacles in my way. That is the way it appeared to me. 
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Senator Clarke, of Arkansas. What business policy for the im- 
provement of the condition of that steel company did Adler project 
or propose in which he was overruled by his coreceivers ? 

Mr. Benners. What policy ? 

Senator Clarke, of Arkansas. Yes. 

Mr. Benners. I can not sav that he adopted any in which he was 
overruled. They simply could not raise the money. 

Senator Clarke, oi Arkansas. That was the sole difficulty ? 

Mr. Benners. Sir? 

Senator Clarke, of Arkansas. The sole difficulty was that they 
did not have in their hands collateral satisfactory to the money lend- 
ers in that neighborhood? 

Mr. Benners. Whether or not he would have inaugurated any 
particular policy I can not say. I confess my ignorance on that 
point. 

Senator Clarke, of Arkansas. Then, he was not, to your knowl- 
edge, overruled by the coreceivers? 

Mr. Benners. No, sir. 

Senator Clarke, of Arkansas. AVhat policy did they inaugurate 
or propose which was to the detriment of the estate ? 

Mr. Benners. So far as I know there was no difference of policy 
among the receivers. It very rapidly became simply a condition 
of indifference and lassitude. The plants were rapidly thereafter 
shut down, and there was nothing to do but to keep the mines clear. 

Senator Clarke, of Arkansas. The drift of the objection is that 
Judge Hundley did not give you the opportunity, by the appointment 
of the two Adlers to the exclusion oi others, to try a scheme which 
you thought would be successful? 

Mr. Benners. My objection, if I am in the attitude of an objector, 
is that he appointed two men who were, to sa}^ the least, totally in- 
competent to be receivers of a property of this kind. The failure 
to appoint the two Adlers could not be criticised at all if he had 
appointed instead one or two men in that community who were famil- 
iar with the conduct and management of this class of property. 

Senator Clarke, of Arkansas. In what respect did their want of 

Mr. Benners. I can not sajr that they have done anything; I do 
not want to be put in that attitude before this committee; I do not 
desire to be put in the attitude of saying that these men have done 
anything to wreck the property. I do not say that. 

Senator Clarke, of Arkansas. Then the difficulty is that you think 
Mr. Adler would have loaned money to himself as receiver, and he 
would not lend it to anybody else. 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. And that is your objection ? 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. If they had had the $200,000 they 
would have invested it in the manufacture of additional products 
which they could not sell. 

]Mfr. Benners. They would have put up the money if they them- 
selves had had the management and control. 

Senator Clarke, of Arkansas. And the effect of putting up $200,- 
000 would have been the running of the plant for two or three months 
- and the accumulating of a lot of products of the same character as 
they already had on hand. 
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Mr. Benners. I can not prophesy what the business course would 
have been. I do not know whether the stock would have accumulated 
or not. I judge it would, because I understand business generally 
had been very quiet. 

Senator Clarke, of Arj5:ansas. A concern with $2,500,000 of unse- 
cured debts and $6,000,000 of secured debts must have connected with 
it, directly or indirectly, somewhere, some persons of means, or who 
could influence persons with means. Why did not somebody else raise 
the comparatively insignificant sum of $200,000 if it was essential? 

Mr. Benners. Why did they not? 

Senator Clarke, of Arkansas. Yes. 

Mr. Benners. It is my information that great efforts were made 
to raise a million and a half dollars in New York shortly prior to 
this time. 

Senator Clarke, of Arkansas. Then you complain that Judge 
Hundley did not avail himself of the exceptional circumstance that 
Mr. Adler was the only man in the United States who was willing 
to lend money on that plant at that time and in the circumstances 
in which it was situated at the time? 

Mr. Benners. I hope I may not be misunderstood. I do not criti- 
cise Judge Hundley for his failure to appoint both of the Adlers. 
He did appoint one. If I am in the attitude of an objector or a pro- 
testant in any sense, my protest is against the appointment of these 
two men who in no event were adapted to the place. 

Senator Clarke, of Arkansas. You are not willing to say that their 
appointment injured the estate in any respect or to any extent? 

Mr. Benners. Yes ; I do think so. 

Senator Clarke, of Arkansas. Please be good enough to state why 
you think they injured it. 

Mr. Benners. I will, sir. There were six issues of securities on 
this property. The property consists of the lands of the Southern 
Steel Company proper and of the stock of three subsidiary corpora- 
tions. All of the lands of those three subsidiary corporations are 
encumbered by bond issues. The stock of those three subsidiary cor- 
porations is pledged to secure an issue of collateral notes. That 
makes the greatest diversity of interest among the lien holders. There 
are six issues of these securities. Having good financial reputation, 
I believe the Adlers would at once have inspired the confidence of 
the holders of those securities, and that there would have been a will- 
ingness on their part to postpone the collection of their secured debt 
for any reasonable length of time, looking to a reorganization. As 
it is, those security holders have all become alarmed, and there is a 
great diversity of purpose and opinion among them in reference to 
an organization. Their claims are in many different hands, and there 
is not now possible that unity of action which I believe was possible 
in the first instance — ^it was so represented to us — among these differ- 
ent security holders. 

Senator Ci^rke, of Arkansas. Has any obstruction been thrown 
in the wav of that consummation of unity by Thompson and 
Chandler? "^ 

Mr. Be^'xers. I do not think anybody has ever consulted Thomp- 
son and Chandler about any purpose with reference to the property. 
So far as I know they are not in the confidence of anybody on that 
subject. 



NOMINATION OF OSCAR R. HUNDLEY. 27 

Senator CiiARKE, of Arkansas. WTiom do you consult — Adler? 

Mr. Benners. Not at all. So far as we are concerned the only 
persons we are thrown in contact with are the trustees. 

Senator Clarke, of Arkansas. The receivers are out ? 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. Did you ever attempt to take any 
steps before that, in which you found Adler willing to adopt your 
views and these other gentlemen unwilling? 

Mr. Benners. No, sir; I can not say that I did. 

Senator Clarke, of Arkansas. Then you can not put your finger 
upon any tangible obstruction or any tangible loss as the result of 
the action of Thompson and Chandler? 

Mr. Benners. I can not. 

Senator Clarke, of Arkansas. That is all. 

Representative Burnett. Could they raise a hundred and fifty 
thousand dollars when iVIr. Edgar Adler proposed to put up $75,000 ? 

Mr. Benners. They were not able to raise any money at all, sir. 

Representative Richardson. When was the first time you heard of 
the defense of Judge Hundley as to collusion ? 

Mr. Benners. The first time I heard of it was at the hearing, five 
or six days after the receivers were originally appointed, which he 
conducted at Huntsville, when he then made an effort to bring out 
these facts. Nothing was said about it when the receivers were 
appointed. 

Senator Clarke, of Arkansas. There is one question I failed to ask 
you. You said that in the presence of Judge Hundley, when Mr. 
Adler stated that they could not get the money, he did not ^ive his 
real reason, but that you knew the real reason, and that it consisted of 
the fact that he was afraid to do so. Why did he not make the state- 
ment to Judge Hundley? We are trying Judge Hundley, and not 
Mr. Adler. 

Mr. Benners. Yes. 

Senator Clarke, of Arkansas. Why did he not give Judge Hund- 
ley his real reason by frankly stating to him why he could not ? 

Mr. Benners. It is rather a delicate matter to tell a judge you are 
afraid of him. It is a delicate thing for any man to do. 

Senator Clarke, of Arkansas. Was it not the proi)er thing for Mr. 
Adler to resign and get out of there if he got to a point where he 
could not deal in absolute frankness with the creator of his place? 
Why did he not get out ? 

Mr. Benners. He only got in at the instance of these creditors 
who wanted him to hold on until they could elect trustees, and when 
the trustee election came on he did get out. 

Senator Clarke, of Arkansas. Did they elect either one of the 
Adlers a trustee? 

Mr. Benners. They did not. 

Senator Clarke, of Arkansas. If they were so conspicuously quali- 
fied, why did not the creditors elect one of the Adlers ? 

Mr. Benners. For the simple reason that the court showed such 
an antipathy to these men that it would not have been politic in any 
event to put them before the court as the representatives of any per- 
sons. 
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Senator Clarke, of Arkansas. That involves another question. 
Did they ever pass up to the court for confirmation any tentative 
action of theirs that he declined to confirm ? 

Mr. Benners. Absolutely nothing has been done in the case from 
the day the thing started. It has been such a mass of judicial in- 
trigiie that the case rested without moving a peg from the day the 
receivers were appointed until a few days ago, when the corporation 
was adjudged a bankrupt, and only* since then have we undertaken 
to deal with the serious problems connected with the administration. 

Senator Clarke, of Arkansas. Then, why do you say that the judge 
has developed such an antipathy to the Adlers that it made it im- 
polic for the creditors, when they came to act on their own responsi- 
bility, to select one of them as a trustee ? 

Mr. Benners. Because I think the judge sought to justify his mis- 
take in appointing Thompson and Chandler by abusmg the Adlers. 

Senator Clarke, of Arkansas. Did he ever refuse to indorse any 
policy they suggested to him ? 

Mr. Benners. No policv of theirs was ever presented to him. 

Senator Clarke, of Arkansas. Then, you are taking cognizance of 
unofficial declarations of the judge as the basis of the statement you 
make? 

Mr. Benners. No, sir. I think I have been in touch with every- 
body who has represented anything that amounted to anything in the 
case. 

Senator Clarke, of Arkansas. If he had not disagreed with the re- 
ceivers about any proposed policy or any action taken, then, in what 
way did Judge Hundley manifest this hostility to Adler that you say 
justified the creditors in refusing to elect Adler because, notwithstand- 
ing his superior qualifications, it w^ould have been impolitic? 

Mr. Benners. I can refer you to. this opinion here. I think it shows 
quite an antipathy on his part to the Adlers. It is the opinion which 
he rendered 

Senator Clarke, of Arkansas. The judge had authority to remove 
him? 

Mr. Benners. He did. 

Senator Clarke, of Arkansas. He does not seem to have gone to 
the extent that justified 

Mr. Benners. Sir? 

Senator Clarke, of Arkansas. The antipathy of the judge had not 
gone to the extent of applying a practical remedy? 

Mr. Benners. I verily believe he did undertafee to remove him 
under the petition, but on the hearing there was no misconduct 

Senator Clarke, of Arkansas. Do you not know that a judge can 
remove a receiver without any reason at all? 

Mr. Benners. I think it is a matter of power. Here were creditors 
protesting against his removal. I think as a matter of policy he was 
afraid to. 

Eepresentative Burnett. I will ask if the protest of the six Mem- 
bers of Congress had not been filed here, which might have had some 
effect on his action? ' 

Mr. Benners. The case never moved a peg until this subcommittee 
was appointed. 
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Senator Clarke, of Arkansas. What do you mean by that — ^that 
the case never moved a peg? Did you ask the judge to do something 
which he refused to do? 

Mr. Benners. I did. I have a long letter^! have a copy of it 
here — dated November 21 

Senator Clarke, of Arkansas. Wliat did you ask him to do ? 

Mr. Benners. To give us a hearing on our petition, asking that the 
corporation should be adjudged a bankrupt so that trustees might be 
elected. 

Senator Clarke, of Arkansas. ^Vhat reason did he give for not do- 
ing that? 

Mr. Benners. I have his reply here. 

Senator Clarke, of Arkansas. Let us see what he says on that 
point ? 

Mr. Benners. To understand the reply, perhaps I should read my 
letter. It is quite a long letter. 

Senator Clarke, of Arkansas. State briefly what the letter is? 

Mr. Benners. In my letter I called his attention to the fact that the 
property of this corporation was in the hands of three different sets 
of receivers — those appointed by him, one set appointed in Tennessee 
and another set appomted in Georgia. I told him that with the prop- 
erty thus divided in control it was impossible to properly handle it ; 
that I had been before Judge Newman, of Atlanta, with reference to 
extending the Alabama receivership over this property; that he had 
cited me to a case recently decided by our circuit court of appeals in 
which the court held that an ancillary proceeding in bankruptcy was 
unknown ; that it did not lie ; and that tor thai reason Judge Newman 
felt powerless to do anything with reference to bringing this Georgia 
property under the influence of the Alabama receivership. I pointed 
all that out in my letter. 

Senator Clarke, of Arkansas. Did judge Newman give you any 
earlier hearing than Judge Hundley did, treating it as an original 
proceeding in Georgia ? 

Mr. Benners. Judge Newman gave us a most patient and attentive 
hearing every time we went there. 

Senator Clarke, of Arkansas. But he did not give you any judg- 
ment any quicker that Judge Hundley did? 

Mr. Benners. I should not like to make invidious comparisons. 

Senator Clarke, of Arkansas. I mean you did not get earlier ac- 
tion. However, we will leave out the comparison. 

Mr. Benners. Judge Newman heard us the day we went there. He 
put himself out of the way to give us a hearing. He satpatiently 

Representative Burnett. And then told you the difficulty in con- 
nection with the ancillary receivership? 

Mr. Benners. Yes, sir. . 

Senator Clarke, of Arkansas. Now, please read that letter, sir. 

Mr. Benners. It is as follows : 

Judge's Chambers, United States District CJourt, 

Northern District of Alabama, 
Pensacola, Fla.y Novemher 23, 1907. 
Oscar R. Hundley, judge. 
Messrs. Pebcey & Bennebs, 

Birmingham, Ala, 
Dear Sibs : I am in receipt of your letter of the 21st, and note all you say. 
You must understand, of course, that the only interest 1 \i«LNe Va. V\i^ xfiaXXst q»^ 
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the Southern Steel Company is that its affairs may be mana^eil with ability 
and fairness to all parties interested and that this management shall remain, 
while in charge of the court, in the hands of disinterested persons who will 
look only to the best interests of the property. 

I note what you say about going to Judge Sheppard at Anniston in order to 
get a speedy hearing, but you failed to state whether this application was made 
by agreement of all parties in interest, or whether it was made by one or more 
of the contending parties. I am unable to know this, of course, because your 
letter does not claim to be written in the interest of anyone in particular, and I 
presume it is only written in the nature of a " friend of the court." I am, of 
course, at all times glad to have any suggestions along these lines you may deem 
proper to make. I shall write to the master, Mr. Wood, and to Judge Sheppard 
that where decrees can be entertnl by consent of all parties that the same may 
be speedily done. 

Of course I could not get these orders by consent. 

Senator Clarke, of Arkansas. You stated that the petition was 
filed by yourself in behalf of creditors and assented to? 

Mr. Benners. It was assented to by Mr. Hood, the attorney of the 
corporation. 

Senator Clakke, of Arkansas. It was the answering creditors who 
did not give consent to the default decree being entered ? 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. That was not Thompson's fault ? 

Mr. Benners. Not at all. 

Senator Clarke, of Arkansas. It was not Hundley's fault ? 

Mr. Benners. He could have given us a hearing. 

Senator Clarke, of Arkansas. What is the date of that letter j 

Mr. Benners. November 23, 1907. 

Senator Clarke, of Arkansas. When were the bankruptcy proceed- 
ings inaugurated? 

Mr. Benners. October 24. 

Senator Clarke, of Arkansas. About thirty days afterwards. 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. Do you think that a delay of thirty 
days on the part of the judge should prevent his confirmation here? 
However, proceed with the reading of the letter. I will not interfere 
with you any more. 

Mr. Benners. All of this letter is eminently true except his state- 
ment that he does not know whom we represent. 

You must understand, of course, that where there are conflicting interests 
and contested issues of law and fact, such matters can not be hurried through 
the court by any one or more of the parties in interest, without the consent 
or proper notice to the other parties. 

I had not proposed to get any orders without notice. 

I shaU be on the bench at Birmingham on the 9th of December, and all such 
matters as are not agreed to by all parties in interest I shall set for hearing 
ahd final determination at the earliest possible moment that I can, with due 
regard to the other business of the court. 

Knowing how busy Judge Sheppard is in the trial of cases at Anniston, and 
the fact that the jurisdiction of the matters involved in this case has not yet 
been settled as to whether they shall be determined in the Anniston or in the 
Birmingham court, I should not feel like urging him to take up the matters 
and try them before my return to Birmingham. 

I am not advised, so far, as to what the issues are to be decided. I hardly 
see how it would be proper for me to make any request of Judge Sheppard, or 
to agree to anything myself, without all the papers before me. I desire to do, 
of course, all that I can do consistently with my duty to have these matters 
honestly, fairly, and justly adjudicated. 
Very truly, yours, 

OscAB R. Hundley. 
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I do not question any of that. All I asked was to have a speedy 
hearing. 

Senator Clarke, of Arkansas. I have no further questions. 

LETTER OF E. T. SCHULER. 

Representative Burnett. I have here a letter from the vice-presi- 
dent, which I should like to read to the committee, and file at this 
stage. It is from Mr. E. T. Schuler, the vice-president. It is short 
and I will read it. 

Alabama Steel and Wire Company, 

BlBMINGHAM, AlA., U. S. A., 

(Jadsderiy Fchnio)^ -}, 1908. 
Hon. John L. Burnett, 

Washington, D. C, 

Dear Sir: With reference to possibility of operating plants of this company 
from October last with the $225,0<X) that would have been provided had Messrs. 
Thompson and Chandler each furnished $75,(XX), the amount Mr. Edgar Adier 
offered to contribute, beg to say that this amount with the resources left 
belonging to the company, which included $150,000 of commissary stock, there 
would have been no difficulty in keeping the (iadsden plant, the Ensley plant, 
the Virginia and Altoona coal mines and ovens, and the Crudup and Georgia 
brown ore mines in operation and in taking care of the i)roduot. 

The above plants would have kept about three-fourths of all the employees 
of the company at work through the winter. It would have kept from leaving 
all the foreign families brought here by the company at great exi)ense and 
retained all of its organization and all of its trade. The loss to the company 
by losing its trade, its organization, its foreign labor, and by the closing down 
of the plants and cost of starting them up again with no organization, cost of 
taking care of its plants during the time they hav^ been down, will not be less 
than $1,000,000. 

Yours, truly, E. T. Schuler. 

Senator Clarke, of Arkansas. T^Tiat is his relation to this com- 
pany? 

Representative Burnett. Vice-president. 

Senator Clarke, of Arkansas. Why did he not do all of those big 
things when he had charge of it himself? 

Representative Burnett. I know something about that. I know 
they had been buying a lot of outside Georgia property. The debts 
they incurred were for the purchase of this property in Georgia and 
Tennessee. 

Senator Clarke, of Arkansas. Was two million and a half dollars 
invested in that way without any possible way of paying for the 
property ? 

Representative Burnetii I do not know that all of it was for that 
purpose, but a part of it was. 

Senator Clarke, of Arkansas. That is the same fellow who was in 
charge of the business? 

Representative Burnett. Yes, sir ; that is the vice-president of the 
company. 

STATEMENT OF OLIVEE E. HOOD. 

Mr. Oliver R. Hood appeared before the subcommittee. 

Senator Dillingham. The subcommittee are together for the pur- 
pose of hearing anything you may know that bears upon the ques- 
tion of the confirmation of Judge Hundley. You may state your 
residence and occupation, and then proceed. 
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Mr. Hood. Gadsden, Ala. I am a lawyer by profession. The 
only information of which I am possessed that bears at all upon 
the subject of the confirmation of Judge Hundley is such informa- 
tion as I may have with reference to his appointment of the receivers 
of the Southern Steel Company. I am not informed nor am I fa- 
miliar with the facts touching any other charge that may have been 
made against him. 

Senator Dillingham. You may state what you know about that 
matter which you deem material. 

Mr. Hood. On the 24th day of October of last year I arrived in 
the city of Birmingham from New York, where I had been in consul- 
tation with the board of directors of the Southern Steel Company, 
Upon arriving there I informed the local officers in charge of that 
company that we had failed to raise the necessary money to meet 
some obligations of the company which were maturing in the near 
future, and that a receivership of the company was inevitable; 
whereupon the fact was made known to me that a reputable firm of 
lawyers in Birmingham — in fact, one of the leading firms of the 
city — had prepared a petition in bankruptcy with a view of filing it 
and securing the appointment of temporary receivers. That was 
the firm of Percy & Benners. 

I was also informed that they had in contemplation as receivers 
Messrs. Adler — Morris and Edgar Adler; that these men were men 
of some considerable experience in the management of like proper- 
ties to those of the Southern Steel Company ; that they were men of 
considerable means ; had in the near past disposed of large property 
interests down there, and had a considerable amount of cash money ; 
that they were men of high character, and that they were willing to 
advance the necessary funds from their own private means to 
finance the receivership. 

Senator Clarke, of Arkansas. What do you mean by finance the 
receivership ? 

Mr. Hood. I mean to put up the necessary money to keep the 
plants and mines of that company in operation. 

Senator Clarke, of Arkansas. Had not the trouble with that busi- 
ness been that it had already been kept in operation too much? 

Mr. Hood. That is not my information. 

Senator Clarke, of Arkansas. How did they get in debt so much? 

Mr. Hood. By buying too much property without sufficient capital; 
trying to go too fast, is my idea. 

Senator Clarke, of Arkansas. Proceed. I beg pardon for inter- 
rupting you. 

Mr. Hood. After this was made known to me I went and saw 
Messrs. Percy & Benners, and they reiterated substantially the state- 
ment that had been made to me by the officers of the company down 
there. They assured me that the Adlers would put up this money. 
It was necessary to meet the pay rolls of the company and it was 
necessary or deemed to be necessary by the directors of the company 
to keep the properties in operation. 

I made some inquiry as to the standing of the Adlers. I knew 
them by reputation, but did not know them personally. I made 
some inquiry as to their standing in that community and as to the 
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experience they had had in the management of this kind of prop- 
erty. I made those inquiries through some business men in Bir- 
mingham and I found no one but who spoke in the highest terms of 
them. 

Senator Dillingham. Whom did you represent ? 

Mr. Hood. I represented the Southern Steel Company. The 
Adlers were satisfactory to me from the investigation I made, and 
then I made that fact known to Messrs. Percy andBenners, and told 
them I would go to Huntsville, where Judge Hundley was holding 
court, with Mr. Benners of that firm, and would be present when he 
presented his petition for the appointment of the receivers, and that 
I would acquiesce in the appointment of these gentlemen as receivers. 

It was our purpose to leave Birmingham on a Louisville and ^ 
Nashville train, which left there about 12.15 o'clock noon, arriving 
at Huntsville some time in the afternoon. We failed to make that 
train. In the meantime information was conveyed to me that other 
lawyers in Birmingham were seeking to have petitions signed and 
perhaps there would be a race or competition as to who would reach 
Judge Hundley first. I wired him early in the afternoon of the 
24th to make no orders in the Southern Steel Company case until I 
arrived in Huntsville. 

Mr. Benners and I left Birmingham in the afternoon, as I now 
recall it, between 4 and 5 o'clock, spending the night at Decatur, a 
town on the way between Birmingham and Huntsville. arriving in 
Huntsville early the next morning. 

In the meantime, Mr. Percy, the senior member of the firm of 
Percy & Beimers, informed us that he had had communication with 
Judge Hundley over the telephone, making an engagement with 
him for us to meet him in his chambers the next morning at 9 o'clock. 

Mr. Benners and I went to his chamber at 9, and just at that 
time he had not arrived. We went back later, and there were 
present some three gentlemen and a young boy. In a short time 
Judge Hundley came in. Mr. Benners presented the petition and 
made a statement to the judge at some length, in which he described 
the character of the property owned by the Southern Steel Com- 
pany, and emphasized the importance of keeping those properties 
in operation, and stating that it was a going concern at that time; 
that the properties were in operation and he suggested — perhaps he 
had the suggestion in his petition — anyway he suggested orally there 
in his statement the Messrs. Adler as suitable and proper persons for 
receivers. 

Two of the other gentlemen who were in Judge Hundley's cham- 
bers at the time — ^two lawvers of Birmingham, one by the name of 
Oberdorfer and the other by the name of Blackman, or Blackburn — 
had a petition which they had filed. I did not read it. They made 
a statement in which they insisted that more than one receiver 
should be appointed, suggesting, among other things, that the 
Southern Steel Company had quite a number of commissaries, 
which were operated in connection with its properties, and that 
it would be wise to appoint a receiver who was familiar with the 
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mercantile or commissary business. They suggested three or four 
gentlemen; perhaps a Mr. Kettig, a Mr. Moore, a Mr. Steiner, and 
possibly one other. 

After the statements had been made the judge called upon me to 
know what I had to say. I made in substance this statement to him : 
That I had just returned from New York, where I had been in con- 
ference with the board of directors of the company ; that while there 
the directors had ^cured the promise of the sum of a ipillion and a 
half dollars from a gentleman who at that particular time was in 
Newport, as I now fecall it; that before that gentleman could get 
to New York and deliver these funds to the coirfpany the panic came 
on; that when he arrived there the run was actually taking place on 
the banks near Wall street, and for that reason the company was un- 
able to raise the money necessary to meet these maturing obligations. 

I told him that I wanted to impress upon him at the outset that it 
was the contention of the board oi directors and officers of the South- 
ern Steel Company that it was not insolvent ; that it had assets from 
two to four times more than its liabilities ; that it was not a case of 
ordinary bankruptcy, in which a person, finding himself insolvent, 
delivered his property over to a bankrupt court to be administered for 
his creditors; but that I had assurances from the board of directors, 
some of whom were men of large means, that as soon as the financial 
condition would permit, money would be raised, if possible, the com- 
pany taken out of the hands of the receivers, and the creditors settled 
with, thereby attempting to impress upon him the idea that the 
Southern Steel Company had a very important interest in the litiga- 
tion and in the personnel of the receivers. 

I further stated to him that, as we viewed it, a receivership was 
necessary; that the properties of the company consisted of four blast 
furnaces, six steel furnaces, a blooming mill, and an open-hearth mill, 
a wire, rod, and nail mill; that it operated somewhere between 12 
and 20 ore an^ coal mines; that it was important to keep these 
coal mines in operation, as much damage would necessarily result if 
they were allowed to fill with water or allowed to stay out of opera- 
tion any length of time ; that it was important to keep the mills in 
operation — important for two reasons ; that there were m the employ 
of the company between four and five thousand men; that that con- 
stituted their organization; that these men had been brought from 
different parts of the country because of their fitness to fill the various 
places they occupied ; that if the plants were shut down and they were 
thrown out of employment, this labor and this organization would be 
dissipated ; that the men in the employ of the company would leave, 
some of them going to Pittsburg and to other points in the North 
where they came from. 

I further stated to him that I had made some investigation of the 
Adlers. I stated to him in substance what I have stated to you, as to 
the result of my investigation. I stated to him that I had the assur- 
ance from Percy & Benners, and also from the Adlers, that they 
would put up of their own means the necessary funds to keep the 
plants in operation. 

Senator Clarke, of Arkansas. You got that assurance from Percy ? 
Did you get it directly from Adler ? 

Mr. Hood. I got it from Percy & Benners and from the Adlers. 
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^Senator Clarke, of Arkansas. What did he mean by the " necessary 
funds?" Did he limit the amount? 

Mr. Hood. If any amount was named, I do not recall it. I have 
heard it suggested since. I ha^-e heard an amount suggested since. 

Senator Clarke, of Arkansas. What amount? 

Mr. Hood. I believe it was $250,000, if I am correct. 

Senator Clarke, of Arkansas. Proceed from that point on. 

Mr. Hood. At that time, if the amount was named, I do not recall 
it. I feel reasonably sure that I named no amount to Judge Hundley. 

I further stated to him that, in my judgment, it was impossible to 
borrow any money from the banks on receivers' certificates or other- 
wise, for the reason that the panic was on and the banks had all they 
could do to take care of themselves. 

After these statements were made the judge stated that it was a 
matter of considerable importance; that he wanted to look over the 
papers and give the matter some thought; and that at 11 o'clock he 
would announce his ruling as to the persons he would appomt as re- 
ceivers, in the court room, and that if we would be there at that 
time, he would make the announcement. 

At that time the lawyers who were present left the room. The 
other gentleman who had been there remained there. 

Senator Bacon. \ATio was the other gentleman? I did not catch 
his name. 

Mr. Hood. The other gentleman, as I afterwards learned and now 
know, was Mr. Chandler, whom he appointed receiver. I did not 
know him at that time. 

Representative Burnett. He stayed in with the judge? 

Mr. Hood. He remained in the judge's chambers jvhen we left there. 

Mr. Benners had asked for the privilege of issuing $500,000, I 
think it was, of receivers' certificates. After we left the chambers I 
suggested to him that perhaps that was t6o much; that I thought 
$200,000 would be enough; and if not a further order could be ob- 
tained later on, if needed. 

We went back to see Judge Hundley to make that suggestion to 
him, and met him on the street, at which time I again stated to him 
that the matter of appointing receivers who were able, with their own 
funds, to keep the properties in operation was, as I viewed it, one of 
great importance; at which time he stated that he had not fully 
made up his mind whom he was going to appoint receivers, but who- 
ever he appointed would keep the plant in operation; that he had 
an assurance from a bank of more than $1,000,000 capital, as I believe 
he expressed it, that it would furnish the necessary funds to keep the 
properties in operation. 

When he announced the appointment of the receivers I was not 
present. Hence I do not know what was said at that time. That is 
in substance what I know with reference to the appointment of re- 
ceivers. 

Senator Clarke, of Arkansas. You say you had just returned from 
New York, having attended a meeting or the board of directors of 
the Southern Steel Company, and that }^ou there got the informa- 
tion that the concern would have to pass into the hands of receivers. 

Mr. Hood. They informed me at that time, after they learned — 
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that is, the directors I speak of — that they would be unable to raise 
this million and a half dollars, that a receivership was necessary, in 
their judgment. ^ 

Senator Clarke, of Arkansas. Did 'they make any arrangement by 
which there should be a fund for the receivers to pay the current 
operating exepenses ? Did they make any arrangement by which that 
fund should be raised, or were they so hopelessly insolvent that they 
just turned it over to the court as a Avreck to be administered? 

Mr. Hood. At that time a number of persons were discussed by the 
board of directors. Different persons were discussed at some length — 
their fitness for operating the plant, their experience, their ability 
to furnish the money, and the other questions that naturally entered 
into the consideration of the appointment of the receiver ; and I be- 
lieve one of the directors made it known to the board that the Adlers 
would finance or would themselves put up the money. 

Senator Clarke, of Arkansas. Then there had been some negotia- 
tions between some of the directors and the Adlers before they found 
out that they were not going to get the million and a half dollars from 
the gentleman who was at Newport? 

Mr. Hood. My information is — I had no knowledge myself — ^that 
for some two weeks or more, I will say, the Messrs. Adler had been 
negotiating with some of the directors, perhaps, and even with some 
of the executive officers, with a vew of buying an interest in the com- 
pany, and it is possible that this receivership had been mentioned to 
them. But it was not done in my presence, and what I may say about 
that is hearsay. 

Senator Clarke, of Arkansas. There was a connection between 
some of the directors and the Adlers that justified 

Mr. Hood. Oh, they had conferences. 

Senator Clarke, of Arkansas. Which justified one of them in saying 
in the meeting that if Adler was appointed he would furnish the 
amount of money ? 

Mr. Hood. I do not know that he named an amount. 

Senator Clarke, of Arkansas. That he would furnish money ? 

Mr. Hood. Yes, sir. 

Senator Clarke, of Arkansas. Was that the entire resource that the 
board of directors had? Could not they, among themselves or in 
the markets of New York, with this property which you say was worth 
six times its indebtedness, raise the necessary money ? 

Mr. Hood. I am not familiar with the resources of the several stock- 
holders of the Southern Steel Company. 

Senator Clarke, of Arkansas. But when you came back to face this 
insolvency proceeding you were not equipped with any credit or sug- 
gestion that would aid, except that you might meet up with it when 
you got to Birmingham ? 

Mr. Hood. No, sir. No funds and no promise of any. 

Senator Clarke, of Arkansas. You faced the thing as a naked prop- 
osition — to turn an insolvent estate over to the court to be adminis- 
tered ? 

Mr. Hood. Nb, sir ; as I stated in the beginning 

Senator Clarke, of Arkansas. What arrangement did you have to 
mitigate the loss ? 

Mr. Hood. We had none, Senator. We had no arrangement then 
because the panic was on. 
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Senator Clarke, of Arkansas. Suppose you had met up first with 
these lawyers that you met at Huntsville and they had told you that 
they were going to file a petition for a receiver ? 

Mr. Hood. If I had investigated, as I did the Adlers, the persons 
they proposed to have appointed receivers, and was satisfied, as I 
was with reference to the Adlers, after the investigation I made of 
them, that they would do so, I would have assented. 

Senator Clarke, of Arkansas. You would have assented without 
any agreement to pay money '^ 

Mr. Hood. I do not know what you mean — " to pay money." 

Senator ClarkjJ, of Arkansas. To advance money. 

Mr. Hood. I say if they had agreed to do that. Oh, no 

Senator Clarke, of Arkansas. Is it not a fact 

Mr. Hood. I would not have assented to anybody being appointed 
receiver for the -Southern Steel Company. 

Senator Clarke, of Arkansas; You would not ? 

Mr. Hood. I would not. I would not have assented to the appoint- 
ment of just any person. 

Senator Clarke, of Arkansas. I mean any person whom the court 
would be likely to appoint. Is there not a conflicting responsibility 
and obligation between being a receiver and being a lender of money 
to the receiver? 

Mr. Hood. I do not think so. 

Senator Clarke, of Arkansas. Do you think any court would 
entertain that sort of a proposition ? 

Mr. Hood. I do not think a court which authorized the issuance of 
receivers' certificates would consider that the person who purchased 
those certificates or advanced money to the court to operate the 
property in its possession — I do not think the court would treat it 
as a conflict between the purposes of the receivers' certificates and the 
court. 

Senator Clarke, of Arkansas. Do not the receivers in the first in- 
stance pass upon the necessity for an outlay and the proper price to 
pay for it and the rate of interest ? 

Mr. Hood. They would possibly make their recommendations to 
the court, but I should say the court would pass upon the necessity. 

Senator Clarke, of Arkansas. The court would pass upon it? 
Then the court is the person finally responsible ? 

Mr. Hood. As I understand the practice of the law. 

Senator Clarke, of Arkansas. You say this concern, as a matter of 
fact, was not insolvent? Yet you or somebody wrote a letter for 
them which was the foundation for the proceedings that were taken 
by Percy & Benners. 

Mr. Hood. I wrote a letter, not admitting its insolvency. I wrote 
it in the language of the bankruptcy law, which, in substance, as I 
recall it now, admitted its inability to pay its debts and its willingness 
to be adjudged a bankrupt. 

Senator Clarke, of Arkansas. Then the proceeding was not a real 
proceeding at all, but a colorable transaction gotten up to get a little 
more time on some of the debts ? 

Mr. Hood. It was in the language of the bankruptcy law. 

Senator Clarke, of Arkansas. I am asking as to the character of 
the proceeding. You say the company was not insolvent and that 
you did not intend to admit its insolvency, aivd ^el ^ou ^\^^^ >Sw^ 
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paper that precipitated the proceedinff in court, when, as a matter of 
fact, it was intended as a temporary affair to keep off other creditors? 

Mr. Hood. I did not consider it that way at all. I should not have 
signed it if I had taken the view that it was insolvent or that the 
paper was gotten up for the purpose of defrauding somebody. If 
that is the object and purpose of the bankruptcy law, it ought to be 
speedily repealed. 

Senator Clarke, of Arkansas. I am talking about that. You 
did not understand that the proceeding was to go to the extent of 
administering that estate? 

Mr. Hood. I did not so understand, and I hope it will not yet go to 
the extent of selling that property, piece by piece, at a time when 
nobody can raise large sums of money; and I should hate to see it 
done. 

Senator Clarke, of Arkansas. The method adopted in applying 
for a receiver was really intended to limit the court in its judgment 
as to who would be a proper receiver to such a person as had pre- 
viously agreed to advance money to run the business ? 

Mr. Hood. No, sir. I should not have undertaken at all to em- 
barrass the court in the exercise of its free choice. 

Senator Ci^arke, of Arkansas. Knowing all about it from first to 
last, as you do, do you contend that Judge Hundley made a mistake 
in not adopting your suggestion ? 

Mr. Hood. I certainly do. 

Senator Clarke, of Arkansas. Do you think he acted corruptly ? 

Mr. Hood. Oh, I would not make that charge. Senator. 

Senator Clarke, of Arkansas. Do you think he acted in such will- 
ful disregard of the rights of persons as to indicate a purpose to do 
something outside the domain of the discretion of a judge? 

Mr. Hood. I will let you draw your conclusions from the facts. 
Mr. Chandler, as I understand, the man who remained there in his 
chambers, is the man with whom he lives — Judge Hundley and his 
family. 

Senator Clarke, of Arkansas. Does it disqualify a man to be a 
receiver in Alabama to live in the same house with the judge? 

Mr. Hood. I am not speaking about legal qualifications. Mr. 
Thompson is a close personal friend of Judge Hundley. He is what 
is called there a Presidential referee. He controls the patronage 
down there. I am told he favored the appointment of Judge Hund- 
ley. Neither one of these men 

Senator Clake, of Arkansas. Do you think that because he favored 
the appointment of Judge Hundley that Judge Hundley ought to 
ignore him in everything that is done down there ? 

Mr. Hood. No, sir. I do not make any such contention. You 
asked me to state a conclusion. I want to state the facts so that you 
yourself can draw your own conclusion. 

Neither of these men had had any experience in the operation of 
steel plants, in the operation of blast furnaces, in the operation of 
this number of mines or this kind of property. Neither one of these 
men was suggested to Judge Hundley by any of the lawyers who 
appeared there. What his motives were in appointing them, what 
controlled him in making those appointments, is a conclusion that you 
can draw as well as I. 



NOMINATION OF OSCAR B. HUNDLEY. 89 

Senator Clarke, of Arkfnsas. Let me ask you with respect to a 
few more focts if I am to draw the conclusion. Did either of these 
receivers ever suggest anything in the management of that property 
which the third receiver, Adler, disagreed to? 

Mr. Hood. If they did I do not know of it. I am not very famil- 
iar with their proceedings. 

Senator Clarke, of Arkansas. Why do you speak of them as in- 
efficient and incompetent receivers if they did not do some specific 
act upon which you can place your finger and say " This was a wrong- 
ful exercise of authority." 

Mr. Hood. I would not say they were inefScient and incompetent 
for any receivership. 

Senator Clarke, of Arkajisas. You said they were disqualified 
because they were not enemies of the judge. 

Mr. Hood. I did not make any such contention. 

Senator Clarke, of Arkansas. That they were disqualified because 
they were friendly to Judge Hundley. 

Mr. Hood. I should think I would make a very poor receiver of 
a railroad or of some large property with respect to the management 
of which I know nothing. 

Senator Clarke, of Arkansas. You stated a moment ago that one 
of the 

Mr. Hood. If I were a judge, and I think if you were, when you 
went to appoint a person receiver of a large going corporation, em- 
ploying some 5,000 men, thereby meaning that there were 25,000 
people dependent upon that property being kept in operation — I 
believe that you or that I would undertake to appoint a receiver who 
had had some experience in the operation of such properties. 

Senator Clarke, of Arkansas. Did he not appoint one of the 
very two men you suggested to look after it ? 

Mr. Hood. He appointed one of them. 

Senator Clarke, of Arkansas. You spoke a moment ago 

Mr. Hood. I take it that at that time Judge Hundley was not very 
much impressed with the idea of an}^ collusion; else he would not 
have appointed either one of these conspirators. 

Senator Clarke, of Arkansas. Now, did not one of the attorneys 
whom you found in his chambers insist that somebody who had 
familiarity with the commissary branch of the business should be 
appointed receiver? 

Mr. Hood. He did. 

Senator Clarke, of Arkansas. And the vice-president has written 
a letter saying they had on hand $150,000 worth of that kind of 
stock? 

Mr. Hood. I think they had fully that much. 

Senator Clarke, of Arkansas. Was it not a wise proposition to 
appoint somebody familiar with that business? 

Mr. Hood. I believe there are seventeen commissaries. I think 
not, Senator, answering your question. You see, the commissary 
department of this company was a very insignificant department. 
They had 

Senator Clarke, of Arkansas. It involved feeding 5,000 men and 
keeping supplies on hand to feed them. That is not insignificant. 
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Mr. Hood. I should not say to feed that many, because a great 
many of these men did not trade with the commissaries. They might 
have traded elsewhere. 

Senator Clarke, of Arkansas. Did you object to anybody being 
appointed to take charge of that after you heard this other attorney 
say it was a proper exercise of authority ? 

Mr. Hood. I stated to the judge that it was quite insignificant. 

Senator Clarke, of Arkansas. Was it not the most perishable 
item in the whole list of assets? A man would not walk off with 
the land or the buildings. 

Mr. Hood. It is possible that some few groceries in the commis- 
saries were perishable. I should not think that would be true of the 
dry goods, the shoes, clothing, hats, furnishing goods. 

Senator Clarke, of Arkansas. I mean perishable in the sense 
that somebody had to look after them and care for them. 

Mr. Hood. As I stated to Judge Hundley, my information was 
that they had capable men looking after it. 

Senator Clarke, of Arkansas. Your complaint about the particu- 
lar receivers who were appointed was that they did not have funds 
enough of their own or friends with sufficient funds to supplement 
the offer of Mr. Adler to furnish $75,000 if each one of them would 
put up $75,000, making $225,000? 

Mr. Hood. No, sir. 

Senator Clarke of Arkansas. Then what is your complaint of the 
action of the judge in making the appointments of Thompson and 
Chandler? 

Mr. Hood. I have not made any complaint so far as I am con- 
cerned, but, as I stated to you a while ago, if I had been acting as 
judge, I would have endeavored to appomt capable men, men who 
had had experience in the operation of that kind of property. 

Senator Clarke, of Arkansas. I have asked you the question as. to 
what particular acts they did, by reason of their inexperience and 
incompetency, which resulted in detriment to the estate. 

Mr. Hood. They shut down the plant. That was one thing: I 
do not know of any other. 

Senator Clarke, of Arkansas. Was that due to their poverty and 
unwillingness to invest their private means in a property which had 
just proved a failure ? 

Mr. Hood. I do not know. 

Senator CiiARKE of Arkansas. You do not know ? 

Mr. Hood. I do not know what it was due to. I know they tried 
to borrow the money. 

Senator Clarke, of Arkansas. They did not meet the speculative 
ideas that the stockholders and the directors had, that the receivers 
would put up money and run the plant, although the stockholders 
and the directors could not operate it successfully. 

Mr. Hood. I am informed the stockholders and the directors had 
made some money. 

Senator Clarke, of Arkansas. They had also incurred some two 
million and a half of unsecured debts? 

Mr. Hood. Somewhere in that neighborhood, I should say. I do 
not know the exact amount. 

Senator Clarke, of Arkansas. What we are interested in and what 
I should like to get an expression of opinion from you about is as to 
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whether or not you deem the action of the Judge in failing to ap- 
point the elder Adler and in actually appointing Chandler and 
Thompson a mistake of judgment or a willful disregard of the sub- 
stantial rights of parties litigant then in the court beiore him ? 

Mr. Hood. Would you like to have mv opinion in reference to 
that? 

Senator Clarke, of Arkansas. Yes. What is your judgment, 
taking all the facts and circumstances as they passed under your 
observation ? 

Mr. Hood. I believe it was a willful disregard of the interests of 
those interested in the Southern Steel Company, and that it was a 
reward to his personal and political f riend*?. 

Senator Clarke, of Arkansas. Suppose they had been competent 
persons and had had the money that you say the receivers ought to 
have had in that particular case. Then would the circumstance 
that they were his personal and political friends have vitiated the 
rightfulness of their appointment ? 

Mr. Hood. The mere circumstance that they had been his personal 
and political friends would not, but a man wlio possesses the delicate 
mental organism of a judge would certainly hesitate to appoint as 
receiver the man with whom he lived. 

Senator Clarke of Arkansas. Xow, let me put that question again ; 
I am interested in your answer. Assuming now that they had had 
just as much money as Adler, and just the same experience that 
Adler had, and just as willing to put in their time 

Mr. Hood. And were of as high character. 

Senator Clarke, of Arkansas. And were of as high character as 
Adler; but that they had the added burden of being close pei-sonal 
and political friends of the judge, would the 

Mr. Hood. That would not disqualify them at all, of course. 

Senator Clarke, of Arkansas. Then what are you complaining of 
is their want of competency and their want of money. If they had 
the qualifications and the money, you would not complain of their 
friendship for the judge? 

Mr. Hood. No; I do not object to their friendship to the judge. 

Senator Clarke, of Arkansas. You object because they did not 
have any money and because, as you say, they did not have the nec- 
essary qualifications. Is that it ? 

Mr. Hood. Well, I do not know that that is a fair way to express it. 

Senator Clarke, of Arkansas. What is there about those people 
that you want to object, to? I want to locate it. I want to know 
whether it is their friendship for the judge or their poverty? 

Mr. Hood. I am not objecting to their poverty. The criticism that 
I make of the judge is for the appointment of these men in view of the 
fact that they had no experience and no knowledge of the operation 
of property of this character, and they had no means, under the 
peculiar circumstances here involved — that is, in view of the state- 
ment made to him that here were men of high character, here were 
men of experience in the operation of like properties, and here were 
men who would furnish the money — in view of the fact that that 
statement had been made to him, then the point of the criticism I 
make is that he should not have appointed these men who were with- 
out experience, who were men that made no promises, and who, as 
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subsequently developed, did not have the ability to furnish the money 
to operate the plant. 

Senator Clarke, of Arkansas. You objet't to their incompetency 
and want of money. Those are the points on which you locate your 
objection? I want to know what they did as receivers that manifested 
a state of incompetency of which you complain ? 

Mr. Hood. I do not think they did a great deal. They shut down 
the plant in a comparatively short time after they were appointed. 

Senator Clarke, of Arkansas. Then the question of incompetency 
is out of the case? 

Mr. Hood. They have not filed their report. I have not gone 
around or sent detectives around or undertaken to investigate their 
acts. I do not know what they have done. I do not know that they 
have done anything to be criticised, or anything that is really wrong. 

Senator Clarke, of Arkansas. You have leveled at them the charge 
of incompetency. On what performance or nonperformance do you 
base that statement ? 

Mr. Hood. If a man should make application to operate any large 
property, such as the mining of coal or iron, the manufacture of steel 
and iron products, or to operate a railroad, or any character of prop- 
erty that involved skill, scientific, or special training, and it developed 
that that man had had no experience whatever in that line, I should 
not think he was a competent man. 

Senator Clarke, of Arkansas. Is it not a fact that no plant of that 
magnitude is operated by any one man? Is not the business di- 
vided into departments, and do they not have a superintendent or ex- 
pert in charge of each particular department ? 

Mr. Hood. Yes; it is possibly true that they have experts. They 
have an expert miner, perhaps, in charge of the mines, and they have 
an expert superintendent in charge of the steel mill, and an expert 
man in charge 

Senator Clarke, of Arkansas. They have a legal department? 

Mr. Hood. In charge of the furnaces, and a lawyer to advise them 
with reference to legal questions. 

Senator Clarke, of Arkansas. Then, in answer to my question you 
are unable to put your finger on any particular act of Thompson or 
Chandler that resulted in loss to the estate in their hands by reason 
of their incompetency and want of familiarity with that business? 

Mr. Hood. I would not pretend to say. I think the shutting down 
of the plant resulted in great loss. 

Senator Clarke, of Arkansas. Was that the result of their incom- 
petency or the result of their inability to get money ? 

Mr. Hood. I must confess that I am unable to answer that ques- 
tion. I do not know what motive actuated them in shutting it down. 

Senator Clarke, of Arkansas. Did you apply to the court to have 
it reopened, and tender the funds necessary to conduct the business? 

Mr. Hood. Oh, no. 

Senator Clarke, of xVrkansas. Did anybody interested in this com- 
pany as creditor or stockholder or director offer to get it the money, 
should they persist in shutting down the plant ? 

Mr. Hood. No, sir. This being a bankruptcy proceeding in con- 
templation of law these men were only temporary. As quickly as 
a creditors' meeting could be called they were to select men of their 
own choice to act as trustees, which has been done in the recent past. 
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Senator Clarke, of Arkansas. What did the tangible items of the 
estate consist of at the time it was turned over to the receivers? 

Mr. Hood. Quite a great many. 

Senator Clarke, of Arkansas. Did they have any manufac- 
tured 

Mr. Hood. The inventory or the schedules of the assets and liabil- 
ities of the Southern Steel Company amount, I should say, to over 
100 pages of closely typewritten matter. 

Senator Clarke, oi Arkansas. Did they have on hand any manu- 
factured products like rails, nails, and things of that kind ? 

Mr. Hood. No rails were manufactured by this particular con- 
cern. There were nails, fence wire, steel billets, pig iron. 

Senator Clarke, of Arkansas. Did they have on hand any manu- 
the plant had been kept running. What would they have done with 
the money ? 

Mr. Hood. The $200,000? 

Senator Clarke, of Arkansas. Yes. Would they have made more 
of the same stuflF they had on hand? 

Mr. Hood. I presume so. 

Senator Clarke, of Arkansas. They could not sell what they had 
on hand, and they could not have sold what they might have manu- 
factured. 

Mr. Hood. I have not said they could not sell it. I think the re- 
verse is true. They have been selling it right along; that is, what 
was on hand. 

Representative Burneti. You mean some of that which was on 
hand at the time of closing down ? 

Mr. Hood. Yes, sir ; I think so. 

Senator Clarke, of Arkansas. Now, in borrowing money, is it not 
a question of the security you oflFer and not a question of favoritism ? 
Is not that the rule in Alabama as well as elsewhere ? 

Mr. Hood. Yes, sir; that is ordinarily true. I have known in- 
stances, however, where a person who was insolvent borrowed money 
of a friend. 

Senator Clarke, of Arkansas. Is that the kind of a deal you 
were trying to get through to save that plant, or did you expect to 
stand upon commercial solvency ? 

Mr. Hood. No, sir. 

Senator Clarke, of Arkansas. How did you intend to secure the 
receivers' certificates if they had been put out ? 

Mr. Hood. I did not intend to secure them. 

Senator Clarke, of Arkansas. How would anybody secure them so 
as to give them a commercial value ? 

Mr. Hood. Two hundred thousand dollars of receivers' certificates 
were authorized by the judge to be issued and sold. I presume the 
receivers would have secured themselves by the purchase of receivers' 
certificates. 

Senator Clarke, of Arkansas. On what would they have been a 
lien? Could they take precedence of prior obligations? 

Mr. Hood. That is a disputed question. Some lawyers think a 
receivers' certificate is not a lien prior to the first mortgage on real 
estate. They all agree that receivers' certificates are a prior lien on 
the personal assets. 
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Senator Bacon. I think there is no doubt about the fact that the 
Supreme Court has decided, originating first in a case in Indiana, or 
Illinois, I forget which, that receivers^ certificates take priority of 
the first liens. 

Mr. Hood. That is true as to railroads. 

Senator Clarke, of Arkansas. That is true where the public has an 
interest in the conduct of the property, but I do not know whether it 
applies to the operation of a concern like this. 

Senator Bacon. The other point has never been decided. 

Mr. Hood. It is a moot question. 

Senator Cij^rke, of Arkansas. Upon what property did the court 
charge the lien ? 

Mr. Hood. I do not believe I read the order. 

Senator Clarke, of Arkansas. You were watching the judge and 
not the orders? 

Mr. Hood. I watched the judge some. I heard his announcements, 
except the one made in the court room. 

Senator Bacon. Senator Clarke has pressed you pretty vigorously 
to know what was the particular objection you had to the appoint- 
ment of these two receivers. I want to see if I understand your 
attitude. 

I understand your criticism upon the judge's action to be that he 
appointed two men who were incompetent by reason of inexperience, 
and who were not in a position to render any aid in the maintenance 
of the property as a going concern, and that in so doing he selected 
two men who were his favorites, with one of whom he lived and to the 
other of whom he owed political obligations. Am I correct? 

Mr. Hood. That is it. 

Senator Bacon. It is the conjunction 

Mr. Hood. That statement, reenf orced by the fact that there weni 
two men, one of whom he appointed, who would furnish the money, 
which fact had been made known to him. 

Senator Bacon. Pardon me a minute. As I understand, you do not 
base your objection simply upon the fact that these men were favor- 
ites of his? 

Mr. Hood. Oh, no. 

Senator Bacon. But upon the fact that in addition to being favor- 
ites they lacked the necessary qualifications? 

Mr. Hood. That is it. ' 

Kepresentative Clayton. And that both these Adlers were com- 
petent ? . 

Senator Bacon. And it is the conjunction of favoritism and in- 
competency ? 

Mr. Hood. Certainly. Of course Mr. Adler declined to furnish 
the money after the other two men were put in there. 

Representative Burnett. Do you know about Judge Hundley 
having a mortgage on Mr. Thompson also ? 

Mr. Hood. Not any more than you, gentlemen. I saw it in the 
newspapers. 

Representative Burnett. That was the common rumor at the time, 
that he had. 

Mr. Hood. Yes, sir ; that is the talk in Alabama. 

Representative Richardson. The mortgage had been published in 
the papers before this thing took place ? 
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Senator Clarke, of Arkansas. I suggest that if any point is to be 
made of that a certified copy of the mortgage should be brought be- 
fore the committee. 

Mr. Hood. I have seen a copy of the mortgage published in the 
newspapers. 

(At 1 o'clock and 15 minutes p. m. the subcommittee took a recess 
until 2 o'clock p. m.) 

AFTER RECESS. 

At 2 o'clock p. m. the sub<^mmittee reassembled. 

STATEMENT OF OnVEK K. HOOD— Continned. 

Representative Burnett. Mr. Hood, you know Judge Hundley's 
reputation as a lawyer in the State ? 

Mr. Hood. I think I have a fairly good idea of the way the bar 
esteem him. You mean as a lawyer ? 

Representative Burnett. As a lawyer. 

Mr. Hood. He is not generally esteemed as a very able lawyer. 
That is my impression. 

Representative Burnett. Are there several strong, able Republi- 
can lawyers in that district and in that part of the State ? 

Mr. Hood. Yes, sir; in that district there are several. Mr. Shelby 
Pleasants, of Huntsville, a nephew of Judge Shelby, who is on the 
circuit bench down there, a man of high character and a very good 
lawyer for his age, is one. He bears that reputation. 

Senator Dillingham. He was a candidate ? 

Mr. Hood. I think the Birmingham bar indorsed him. When this 
position was vacant the Birmingham bar indorsed a young man 
named Smith, who was a Democrat, and as a Republican they in- 
dorsed Mr. Pleasants. That is my recollection. Am I correct in 
that? 

Representative Richardson. There was an indorsement made by 
the Birmingham bar of a yoimg man. 

Mr. Hood. Ed. Smith. 

Representative Richardson. Mr. Smith. And then they indorsed 
Shelby Pleasants in addition. In the event of a Republican being 
appointed they wanted Shelby Pleasants. 

Mr. Hood. Mr. Pleasants's uncle. Judge Shelby, stands as high in 
Alabama, I presume, as any man in it. 

Representative Burnett. They have always been Republicans. 

Mr. Hood. Yes. I have never heard a criticism from any member 
of the bar in Alabama over the appointment of Judge Shelby or 
with respect to any of his judicial acts. This nephew of his 

Representative Richardson. You refer to Judge David D. Shelby, 
of the court of appeals? 

Mr. Hood.. His uncle. His nephew is a man generally regarded 
there as of equally high character as his uncle. He stands very high 
socially and in every respect, morally, and as a lawyer. He is re- 
spected by the bar generally in the State. 

Representative Richardson. Are you acquainted with the fact 
that when Judge David D. Shelby was an applicant for the position 
of judge on the court of appeals for the fifth circuit the two Senators, 
Morgan and Pettus, and every Member of the House of Representa- 
tives from Alabama indorsed him? 
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Mr. Hood. I have been informed of that fact. 

Represent at ive Richardson. Do you not know that David D. 
Shelby is a Republican? 

Mr. Hood. He has been a life-long Republican. 

Representative Burnett. He has been a member of the Alabama 
senate as a Republican. I knew him as such. 

Mr. Hood. Yes, sir. In addition to Mr. Pleasants, there were two 
men by the name of Smith. I believe one is J. A. W. Smith. 

Senator Bacon. There is one Edward D. Smith, of Birmingham. 

Mr. Hood. That is the young man I spoke of as being indorsed by 
the bar down there as a Democrat. 

Representative Burnett. He is speaking of Republicans now. 

Senator Bacon. Yes. Then there is W. H. Smith. 

Mr. Hood. J. A. W. Smith and W. H. Smith, who are sons of 
ex-Governor Smith, of Alabama. Ex-Governor Smith was a Re- 
publican from the time of the civil war. These yoUng men were 
raised 

Senator Bacon. He was governor of Alabama during the recon- 
struction period. 

Mr. Hood. During the reconstruction days. These young men 
were raised as Republicans. Their father before them was a man 
known all over the State and held in high esteem by everybody. He 
was a very able lawyer, and these two men are lawyers of ability and 
learning and of high character, and are generally esteemed in the 
State among the members of the bar. 

In addition to these, the present district attornev of this district, 
Mr. O. D. Street 

Representative Burnett. He ran against me twice for Congress. 

Mr. Hood. He is a man, I suppose, of 42, 48, or 44 years of age, and 
of exceptional ability, I think, as a lawyer. He stands very high at 
the bar. He is a man who is generally well esteemed by the bar of 
the State and by the people. There are four in that district. 

Representative Burnett. In regard to the signatures of quite a 
number of lawyers indorsing Judge Hundley, what is your informa- 
tion about those indorsements and how they were secured ? What is 
your understanding of them ? 

Mr. Hood. Of course, that would be hearsay ; but I have had sev- 
eral lawyers in Birmingham state to me that Judge Hundley's father- 
in-law, Capt. Frank O'Brien, carried the petition around, and they 
were afraid — that was the expression — not to sign it. Down in Ala- 
bama a Federal judge is held in considerable awe among the bar. All 
you Alabama gentlemen will bear me out in that statement. Judge 
Hundley was on the bench down there. We had to practice law l^- 
fore him. Some of the lawyers represented large interests, and some 
of them have expressed themselves to me in that way. I do not say 
that is the s^eneral feeling, because I do not want to be unjust to 
Judge Hundley. I would not make a statement that was unjust to 
him ; but at least those who have talked to me about it expressed the 
feeling that Judge Hundley was vindictive, and that if they refused 
to indorse him their clients would suffer. 

I have had some members of the bar in' Alabama tell me that if I 
came here before this committee and made the statements which I 
have, in connection with the Southern Steel Company, my clients^ 
not only those I represent now, but those whom I may represent in 
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the future, would severely suffer. There is that feeling existing 
among some of the members of the bar, anyway. 

He is on the bench, as I say, and while T did not indorse him— ^I 
was out of the State at the time — T might have done so if I had been 
there. 

Representative Burnett. I think that is all. 

Senator Clarke, of Arkansas. You did not indorse him? 

Mr. Hood. No, sir. 

Senator Clarke, of Arkansas. By letter or otherwise ? 

Mr. Hood. I wrote him a couple of letters. 

Senator Clarke, of Arkansas. Did those letters contain the state- 
ment that he was not fit to be judge? 

Mr. Hood. No, sir. I would not insult him by such a letter. I 
have the letters here. 

Senator Clarke, of x\rkansas. Of course, I mean in diplomatic 
terms. 

Mr. Hood. An article appeared in a paper in which I have a small 
interest. 

Senator Clarke, of Arkansas. Let me see those letters. 

Mr. Hood. And this article took Judge Hundley to task for the ap- 
pointment of these receivers. • 

Representative Burnett. This was an article in the paper? 

Mr. Hood. An article in the paper. In a paper in which I have 
a small stocjj; interest, and my name appeared as vice-president of the 
company owning it. 

Representative Burnett. Tn your town? 

Mr. Hood. In my town. About the time that this article appeared 
my law partner had a law matter before Judge Hundley 

Representative Clayton. You have no connection with the. editorial 
management or with the utterances of that paper? 

Mr. Hood. None whatever. My law partner had a business 
matter before Judge Hundley in his chambers, and Judge Hundley 
spoke to him about this article, and spoke to him in a way that led 
him to believe he thought I either had written the article or had 
inspired it. Wlien he made that fact known to me I wrote the judge 
a letter, a copy of which I have here with me. This is it: 

December 11, 1907. 
Hon. O. R. Hundley, 

Judge United States Court, Birmingham, Ala. 

My Dear Sir: My partner, Mr. Murphree, has just informed me of the 
conversation you had with him in Birmingham yesterday, concerning a certain 
article which appeared in the Gadsden Daily Times-News. From what you 
said to Mr. Murphree you made the impression upon him that you thought 
I either w^rote this article or had something to do with its appearance in the 
paper. 

I deem it my duty, not only to myself, but to you as well, to write you 
immediately, making known to you the fact that I did not write the article, 
had nothing to do with the writing of it, did not know it had been written, 
did not suggest it, nor in fact did I have any idea or intimation that this article 
or any other article touching the matter of Southern Steel Company, in any 
particular, or referring to any order you had made in the ease pending against 
that company, or referring to you in any way, had been written, or was to 
appear in that, or any other pai)er ; nor had I made any criticism of you or of 
any act of yours, or of any order made by you in that or any other case, 
to anyone connected with that or with any other paper, nor had I given any 
information to anyone connected with any paper from which the article in ques- 
tion or any other article could have been based. 
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I have been practicing law something over seventeen years, and never yet 
have I secured the [mblication of any article in any paper touching any case 
in which I have ever had any connection. It has never been my policy to try 
cases in newspapers, because I have always been of the opinion that It was 
wrong — unprofessional. 

While I am, and have been for some time, vice-president of Times-News 
Printing Company, yet 1 only own a small batch of stock in that corporation, 
and never had any control whatever over the management of the paper, its 
editorial policy, or of what shall appear in its columns. I have not now and 
never had any control whatever over its editorial policy. 

I will further add that I do not know from what source the Times-News 
Company got the information stated in the article published, or who, if 
anyone, suggested the publication of it, except that it appears on the face of 
the article that a goodly portion of it was copied from something that appeared 
in the Birmingham News. I believe it was. 

I have thus written you at length so that any impression that may have been 
conveyed to you by some designing person, or from the fact that my name as 
vice-president of the Times-News Printing Company appears on that paper, 
that I in any way secured the publication of the article spoken of; may be 
unqualifiedly refuted and that the cordial relationship that has heretofore 
existed between us may not be interrupted. 

Of all the judges before whom I have heretofore had any business whatever, 
I do not believe one can be found who will state that I have ever been guilty 
of any other than professional and courteous conduct. 
Yours, very respectfully. 

After I wrote that letter some of the directors of the Southern 
Steel Company met up with Judge Hundley somewhere, and. they 
conveyed the impression to me that he threatened to have me up for 
contempt for the appearance of that aiticle in this paper. But prior 
to that time I received this letter from him : 

[Judge's chambers. United States district court, northern district of Alabama. Os?ar R. 

Hundley, judge.] 

Birmingham, Ala., December 12, 1907, 
O. R. Hood, Esq., 

Qadsdeti, Ala. 

My Dear Mr. Hood: I am just in receipt of your letter of December 11, 
for which I thank you. I am very glad indeed that you wrote me this letter, 
for I confess to you candidly that the fact that your name appeared as one of 
the officers of the paper which had publisher! an article so much at variance 
with the truth gave me a very unfavorable impression of you. 1 accept your 
statement fully in the spirjt in which you make it. 

Being fully conscious that every act of mine in the matter referred to has 
been from the highest desire to serve the best interests of all parties concerned 
in the litigation — 

"All parties concerned " underscored — 

I care nothing for the false representations of me in the newspapers; but I 
could not and would not treat lightly any such matters which "were inspired 
by a member of the bar who is an officer of my court. 

The article he refers to is the article which has been filed here, I 
am told. 

Representative Burnett. Judge Richardson called attention to 
it at the last meeting. 

Mr. Hood. The letter continues : 

I must correct one statement in your letter, that the article, or any portion 
thereof, was copied from the Birmingham News, because such was not the fact. 
Your statement absolves you fully from any unpleasant reflection I might have 
had growing out of the fact of your connection with the Gadsden paper. 

With sincere regard, I beg to remain. 

Very truly, yours, Oscar R. Hundley. 
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In response to that I wrote him this letter: 

Deckmbkr It), 1907. 
Hon. O. R. Hundley, Birmingham, Ala. 

My Dear Sir: Upon my return home I found your letter of the 12th instant, 
for which I thanli you. 

Ui)on investigation I find that I was niistalien in saying in my former letter 
that the pai)er here had taken a goodly portion of the article referred to from 
the Birmingham News. It seems that it was taken from the Birmingham 
Times. 

In view of certain articles that have appeareil in one or more of the Bir- 
mingham papers since writing you, I deem it proi)er to say to you that I have in 
no way had any connection with nor have I procured (»r suggestwl to anyone the 
publication of said articles, nor have I jointnl with others or made any effort 
whatever to defeat your confirmation. 

That was absohitely true up to that time. I had received letters 
from Judge Richardson here; I had talked with and had received 
letters from Mr. Burnett, and I had refused to answer them, and 
told Mr. Burnett that I did not care to take any part in this matter ; 
that I felt he was going to be confirmed, and that I felt, furthermore, 
that I might prejudice myself and the interests I represented down 
there by appearing here. 

f did not know that such an effort was to be made until I read it in the 
Birmingham Age-Herald of Friday, I believe it was. 

I had heard the talk, but I did not know that an actual fight was 
going to be made. 

Persons have been to see me, both from Birmingham and elsewhere, some of 
whom you think are your friends, in an effort to induce me to join with them 
in making a fight on you. I have not only declined to join them, but I have de- 
clined to make any statement which would in the least reflect upon you. 

I have known for sometime that you had reasons for not appointing both of 
the Adlers as the sole receivers of the Southern Steel Company. Information 
has been conveyed to me that some one of or more persons had protested against 
the appointment of both these men, charging that they had an ulterior motive 
in trying to be made receivers. If you believed, or even feared, that such was the 
case, no one could justly censure you in not appointing both of them as sole 
receivers. 

Now, that information came from Judge Hundley. I have under- 
stood that he claimed that he received letters and telegrams, or per- 
haps telephone messages, from Birmingham or somewhere; I say 
Birmingham, I will not say where, protesting against their appoint- 
ment, and suggesting that they had some ulterior motive. I have 
never heard it from any other source. 

I was exceedingly anxious about the personnel of the receivers, for the reason 
that the stockholders had made known to me the fact that they Intended to put 
the company back on its feet, if possible, settling in full with all the creditors as 
quickly as they could reasonably do so after the financial situation assumed a 
normal condition, and the company had been adjudicated a bankrupt, when the 
creditors could contract with the company in settling their claims, but which 
can not well be done before the happening of that event. The stockholders were 
exceedingly anxious that the plants should all be kept in operation so that the 
properties of the company and its business would be interfered with as little as 
possible at the time they were able to raise the money necessary to put the com- 
pany back on its own feet. They have never for a moment considered that the 
company was insolvent or that creditors would have to resort to any harsh 
measures to collect their debts, but have all along intended, and do now intend, 
to put the company back on its feet as soon as they can do so, the present finan- 
cial condition being considered. 

42158—08 4 
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The stockliol tiers do not ask and have never exi)ected that receivers would be 
appointed who would sacrifice the interests of creditors In serving them. The 
receivers have found it impracticable to operate the plants. So the thing for all 
to do now is to get the company back on its feet, which will necessitate a satisfac- 
tory settlement with the creditors. In making this effort, which will subserve 
the Interest of all couceraed, we feel that we have your unqualified support. . 

With sincere regards, I beg to remain. 
Yours, very respectfully. 

In reply to the statement contained in his letter, that he thought 
he was going to conserve the interests of all concerned. 

Those letters are the only letters I have written Judge Hundley 
since his appointment. I have written him no letter exonerating 
him, whitewashing him in this proceeding, or admitting that he 
properly appointed these men receivers. 

Senator Clarke, of Arkansas. Do you think he got the impres- 
sion from reading that letter that you Avould be satisfied with any- 
thing he did ? 

Mr. Hood. I do not know. Senator, whether he did or not. 

Senator Clarke, of Arkansas. There is a thing you probably will 
know. You say that> 

Mr. Hood. Ijet me answer you. 

Senator Clarke, of Arkansas. Certainly. • 

Mr. Hood. I confess to you that I did not file any petition or make 
any protest such as a lawyer would have done had he sought to have 
those receivers displaced or removed. 

Senator Clarke, of Arkansas. You speak in that letter about 
persons applying to you, some of whom the judge thought were his 
friends, in an effort to induce ^^ou to join with them in making a 
fight on the judge. Who are those persons? 

Mr. Hood. I decline to make the statement. I do not think it is 
right. 

Senator Clarke, of Arkansas. Very well. 

Mr. Hood. I do not want to drag anybody into this case 

Senator Clarke, of Arkansas. Let the record show the declination. 

Mr. Hood. I decline to make the statement because I do not want 
to drag persons into this hearing or this proceeding who have not 
indicated a willingness to be dragged in. 

Representative Clayton. Why? 

Mr. Hood. I do not think it would be right. It may be that those 
people treated the statements to me as confidential matters. Cer- 
tainly they expected that I would not communicate them to Judge 
Hundley or to anybody who would. 

Senator Clarke, of Arkansas. Whom did you indorse for judge? 

Mr. Hood. I believe I indorsed Ed. Smith. 

Senator Clarke, of Arkansas. Is he the Democratic circuit judge 
down there? 

Mr. Hood. Oh, no; he is a lawyer in Birmingham. He is not a 
judge. 

Senator Bacon. Mr. Hood, at the time when it was first known 
that this vacancy was to be filled there were a number of aspirants 
for it, were there not? 

Mr. Hood. There were quite a number mentioned. 

Senator Bacon. They got up petitions, did they not; recommenda- 
tions, etc. ? 

Mr. Hood. Some did. 

Senator Bacon. Of course. 
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Mr. HooD. I recollect with reference to Mr. Smith. I think his 
brother-in-law phoned nae, asking nie to write him a letter of indorse- 
ment perhaps, and, I think, Mr. Hundley was an applicant, as I re- 
call it. 

Senator Bacon. And Mr. Pleasants? 

Mr. Hood. Mr. Pleasants, Mr. Smith, the gentleman I mentioned a 
while ago, and possibly several others, and the names of several Dem- 
ocrats were suggested. 

Representative Clayton. Smith, of Birmingham? 

Mr. Hood. Yes, sir. I heard his name suggested. 

Senator Bacon. Amonff the Republicans suggested for the place 
and for whom recommendations were got up, who do you understand 
was the choice of the bar ? Who was the more favored ? 

Mr. Hood. I am of the opinion that Mr. Shelby Pleasants received 
gjreater indorsement than any other one, perhaps. I should say 
either he did, or Mr. William Smith. However, I have never seen 
any list, you know. 

Senator Bacon. Give us just a general impression. 

Mr. Hood. I have never seen a list of the indorsements. I have 
never gone through them. 

Representative Richardson. Do you know of any bar which at 
that time indorsed Mr. Hundley? 

Mr. Hood. No, sir; I do not. 

Senator Bacon. These indorsements of him have all been procured 
since he has been on the bench? , 

Mr. Hood. My information is that most of them have been; cer- 
tainly the petitions and letters and other documents requesting his 
confirmation have been procured since then. 

Senator Clarke, of Arkansas. You said that Frank O'Brien, Judge 
Hundley's father-in-law, had carried around the petition. 

Mr. Hood. No, sir; I do not make that statement of my own knowl- 
edge. I have heard it said. Mr. Benners, perhaps, could answer the 
question. 

Senator Clark^ of Arkansas. I understood you to say that the 
petition was carried around by Frank O'Brien and that persons to 
whom it was presented were afraid not to sign it. 

Mr. Hood. I said the information had been conveyed to me, and I 
had heard some gentlemen make that statement. 

Senator Clarke, of Arkansas. Why should they be afraid of Frank 
O'Brien? 

Mr. Hood. They were not afraid of him. He had no 

Senator Clarke, of Arkansas. No powers of thunder. 

Mr. Hood. No powers of thunder to strike. Of course those mat- 
ters were mere hearsay, except, as I say, some members of the bar 
have told me. 

Representative Richardson. Do you know how many times Hund- 
ley has b€«n an applicant for district attorney and F'ederal judge ? 

Mr. Hood. I do not know that I could give you the number of 
times. I have heard his name suggested in connection with the Fed- 
eral judgeship for quite several years. 

Representative Burnett. Mr. Ed. Dryer, of the Talladega bar, is 
a very able man. Is or is not he a Republican? I really do not 
know. He was a Gold Democrat and, I think, went to the Repub- 
licans. 
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Mr. HooD. I think I heard his name suggested as an applicant. 

Representative Burnett. I know he was an applicant. He talked 
to me about it. 

Mr. Hood. For the judgeship; and I heard that he had the indorse- 
ment of Booker Washington. But whether he is a Republican or a 
Democrat I do not know. I am inclined to think that he is rather 
inclined to the Republicans. He is a lawyer of some considerable 
ability and a man of good character. 

STATEMENT OF MORRIS ABLER. 

Mr. Morris Adler appeared before the committee. 

Senator Dillingham. Mr. Adler, you live at Birmingham ? 

Mr. Adler. I do. 

Senator Dillingham. Your business is what? 

Mr. Adler. I have not been in business for abo'ut a year. I was 
formerly in the coal and iron business; the blast-furnance business. 

Senator Dillingham. We have asked certain gentlemen to come 
before us to-day to give us any information in their possession re- 
garding the question of the confirmation of Judge Hundley, and we 
shall be glad to have you make any statement you see fit bearing upon 
that question. 

Representative Burnett. He knows only in regard to the receiver- 
ship question, Mr. Chairman. 

Senator Dillingham. He may stute that. 

Representative Burnett. In regard to the receivership of the 
Southern Steel Company. 

Mr. Adler. Shall I state the beginning of the negotiations for me 
to accept the receivership ? 

Representative Burnett. Yes. 

Mr. Adler. I was in New York some time in the latter part of 
"September, and I was asked to meet some gentlemen with a view 
of furnishing some capital for the Southern Steel Company, and we, 
two of us, agreed that we would provide $1,000,000 if they could 
make a satisfactory showing. Mr. Lacey, who was one of the direc- 
tors, and the man who seemed to be in charge of the finances, came 
to Birmingham, and I turned the proposition down, as a million dol- 
lars was not sufficient capital. Then he asked me if I would accept 
the receivership, which I declined to do, and declined on a second 
occasion. Then, on account of local interests there, which were cred- 
itors to the extent of about $600,000, I finally concluded to accept it 
if my brother and I were appointed. 

Senator Bacon. Give the names of the two firms ? 

Mr. Adler. Crocker Brothers, of New York, agreed to provide half 
a million and Adler & Brother, of Birmingham, agreed to provide a 
half million, provided the company could make a satisfactory show- 
ing. Application was made for a receiver, and my brother, Edgar 
Adler, was appointed, with two others. But we declined to loan 
money to be handled by other parties. 

Representative Burnett. What was your ability to furnish money 
to run the plant, Mr. Adler? 

Mr. Adler. Adler & Co. were prepared to loan up to $250,000 then. 

Representative Burnett. At that time; and, in your judgment, 
would that have kept the plant going for some time? 
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Mr. Abler. We estimated that $200,000 would be sufficient, 
although we were prepared to loan $250,000. They could have rtin 
for some time on that. However, it would not have been required 
on account of the conditions that set in afterwards. 

Representative Burnett. Did you make that fact known to the 
creditors, or any of them, or the attorneys for the creditors? 

Mr. Adler. The local creditors in Birmingham were holding a 
meeting, and they sent for me to know what information I could 
give them. I told them the statement which I saw% which was about 
six weeks previous, showing that the concern owed over $3,000,000 
of floating debt, and their assets showed only about $2,400,000 of 
quick assets. They wanted to know, if my brother and I were ap- 

Fointed receivers, whether we could not raise the money to operate, 
told them we could not raise it. No one could raise a large amount 
of money then, which was the 25th of October, on account of the 
financial condition. But my firm could put it up out of its own 
resources. 

Representative Burneti\ You had it available? 

Mr. Abler. Yes, sir ; we did. 

Representative Burnett. You consented that yourself and your 
brother might be suggested as receivers to Judge Hundley? 

Mr. iVDLER. Yes, sir; we did. 

Senator Clarke, of Arkansas. How long have you been engaged 
in the coal business? 

Mr. Abler. We have been in the coal business five or six years. 

Senator Clarke, of Arkansas. What business had you been en- 
gaged in before that time ? 

Mr. Abler. I was formerly a wholesale grocer, but I have been out 
of business for several years, trading, principally in coal land. 

Senator Clarke, of Arkansas. What particular branch of the coal 
business were you actually personally engaged in ? 

Mr. Abler. I was only in the office. 

Senator Clarke, of Arkansas. You never have had any experience 
in mining or smelting iron ores? I mean actual personal experience. 

Mr. AwiER. No, sir; only in the office. 

Senator Clarke, of Arkansas. You financed it ? 

Mr. Abler. I had a good deal to do there. 

Senator Clarke, of Arkansas. What knowledge you have of the 
business w^as obtained in the five years you were engaged in it ? 

Mr. Abler. Yes, sir ; my brother and I. 

Senator Clarke, of Arkansas. What particular branch of the 
business did you undertake when you first went into it? About the 
same that you did last ? 

Mr. Abler. Well, just about the same. I did the trading gen- 
erally for the concern. 

Senator Clarke, of Arkansas. You were the trading member of 
the firm ? 

Mr. Abler. Yes, sir. 

Senator Clarke, of Arkansas. You say you were in New York 
consulting about this matter in September prior to the application 
for receivers. Were you not then negotiating for the purchase of 
the property or an interest in it ? 

Mr. Abler. No, I was not. I had returned from Europe and 
called on Crocker Brothers, who had been our ag^xvU Wv^t^^ ^\v^ \vv^^» 



54 NOMINATION OF OSCAR R. HUNDLEY. 

before leaving — I was ffoing to leave for home — they sent up to the 
hotel — that is, one of them visited me, and asked me to come down 
the next day, that they had something attractive to offer. 

Senator Clarke, of Arkansas. What was that? 

Mr. Adler. They said there was a concern in Alabama that wanted 
a half million dollars, and wanted to know if we were prepared to so 
into anything? I toljj him we were. He said what it was, and said 
they would put up $250,000 if we would put up a like amount, and 
my brother and I take an active interest and agree to stay with it as 
long as they had the money invested. 

Senator Clarke, of Arkansas. Did you propose to loan money to 
the company, or to buy that much stock in the company ? 

Mr. Adler. They wanted to sell us stock, but the intention was if 
we did anything at all we would loan them the money and take an 
option on the stock. 

Senator Clarke, of Arkansas. That was to buy the concern ? 

Mr. Adler. Yes, sir. 

Senator Cl^vrke, of Arkansas. A proprietary interest. It was not 
a mere money-lending interest ? 

Mr. Adler. Yes, sir. 

Senator Clarke, of Arkansas. Now, when it reached a point where 
a receiver had to be appointed, was the receivership by itself, dis- 
connected from the proposition to lend this money, an attractive em- 
ployment to YOU ? 

Mr. Adler. Xo; it was not. We refused to accept the receivership 
for the fees in it. 

Senator Clarke, of Arkansas. But by blending a loaning proposi- 
tion with the receivership proposition it became attractive? 

Mr. Adler. Not even then. We consented to take the receivership 
on account of the local interests. 

Senator Clarke, of Arkansas. What was the character of that 
local interest? 

Mr. Adler. There were merchants and banks and coal companies 
there which had sold it coal and coke. 

Senator Clarke, of Arkansas. They were such debts as would have 
to look to what was left after the lien debts were paid? 

Mr. Adler. Sir? 

Senator Clarke, of Arkansas. Such debts as would have to look 
to the equity of redemption or what was left after the lien debts had 
been satisfied ? 

Mr. Adler. Yes, sir. 

Senator Clarke, of Arkansas. Did the advancement of $250,000 
contemplate not taking security for it ? 

Mr. Adler. No. I would onlv have loaned it on receivers' cer- 
tificates, conditioned that the order was made at the same time that 
the money was to be repaid as soon as it was realized out of 
the goods which were to be marketed. 

Senator Clarke, of Arkansas. Then the receivers' certificates were 
to constitute a prior lien ? 

Mr. Adler. On the personal property; yes, sir. 

Senator Clarke, of Arkansas. Why did you not lend the money 
anyway, after your brother was appointed? 

Mr. Adler. Because other people would have controlled it. 

Senator Clarke, of Arkansas. What do you mean by that? 
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Mr. Adler. Mr. Thompson and Mr. Chandler, the coreceivers. 

Senator Clarke, of Arkansas. Then it is a fact tliat the disburse- 
ment and control of the money was a matter of importance to the 
lender? 

Mr. Adler. Yes, sir. 

Senator Clarke, of Arkansas. And constituted a prominent induce- 
ment as to the acceptance or rejection of the receivership? 

Mr. Adler. I did not consider that they had the business capacity 
to run a business like that. One of them has been a cotton planter 
principally, the other running a commissary store, which never carried 
a stock of $8,000. 

Senator Clarke, of Arkansas. Had you not been a grocery mer- 
chant, and yet you ran one successfully ? 

Mr. Adler. Yes, sir. 

Senator Clarke, of Arkansas. Why did you assume that you would 
know more about it than these other gentlemen ? 

Mr. Adler. I had been very successnil in the coal and iron business. 

Senator Clarke, of Arkansas. But you had to trv it to find that 
out? 

Mr. Adler. Yes, sir; I did. 

Senator Clarke, of Arkansas. Would not that same objection have 
laid against you when you first went into it, that you then made 
against Mr. Thompson ? 

Mr. Adijer. I had money then, but I did not want to loan it on long 
time. 

Senator Clarke, of Arkansas. Does having money make you know 
any more about the coal business than if you did not have any ? 

Mr. Adler. If you go by success, I suppose it does. 

Senator Clarke, of Arkansas. Suppose you had made your money 
gambling in futures in cotton. Would that enlighten you in any 
way about silver mining or gold mining or coal mining ? 

Mr. Adler. I have not gambled in cotton. 

Senator Clarke, of Arkansas. I have not said that you did. 

Mr. Adler. I do not trade in futures or in stocks. 

Senator Clarke, of Arkansas. Suppose you had inherited your 
money, then? 

Mr. Adler. I did not do that. 

Senator Clarke, of Arkansas. I am merely assuming a case to find 
out what connection there is between having a lot of money and know- 
ing a lot about the coal business. What is the connection between the 
two things? Why should not a man without money, with the same 
intelligence and the same opportunities, know as much about the 
theory and practice of coal mining as one of the same kind who has 
a lot of money ? 

Mr. Adler. I had a brother who did the practical work in our busi- 
ness, and he was a good hand at it. 

Senator Clarke, of Arkansas. Was he the one who was appointed 
receiver? 

Mr. Adler. Yes, sir. 

Senator Clarke, of Arkansas. He was a practical man, and he was 
appointed receiver. 

Mr. Adler. Yes, sir. 

Senator Clarke, of Arkansas. And yet you were not willing to let 
him direct the investment of the money ? 
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Mr. Adlek. Yes; I would have been willing for him to do it. I 
thought that two being the majority, they would control. 

Senator Clark, of Arkansas. Did you not know also that neither 
one of them could control in opposition to the direction of the court 
and the supervision of the attorneys? 

Mr. Adler. Repeat that, please. 

Senator CiiARKE, of Arkansas. Do you not know that neither one of 
the receivers nor all of them combined could control the proposition 
in opposition to the direction of the court and the supervision of the 
attorneys ? 

Mr. Adler. I thought that Mr. Thompson could control, as the 
judge stated in the appointment that he was somebody he had confi- 
dence in. 

Senator Clarke, of Arkansas. Is that objectionable in a receiver? 

Mr. Adler. To handle my money it would be. 

Senator Clarke, of Arkansas. Did you not agree to let him handle 
$75,000 of your money if they could raise $150,000 of their own ? 

Mr.' Adler. Yes, sir. ■ 

Senator Clarke, of Arkansas. You had $75,000 worth of confi- 
dence, but you did not have $225,000 worth. Is that it? 

Mr. Adler. I knew at the time, or I was satisfied at the time, that 
they could not raise it. 

Senator Clarke, of Arkansas. Then you did not make the oflFer in 
good faith? 

Mr. Adler. I was ready to put up the money. 

Senator Clarke, of Arkansas- If they had called your hand ? 

Mr. Adler. Yes, sir ; if they had called my hand. 

Senator Clarke, of Arkansas. You just bet that much that they 
could not do it? 

Mr. Adler. There were people there who were trying to trade them 
to get them out of the receivership. 

Senator Clarke, of Arkansas. Now, explain that. Explain how 
they were trying to get them out of the receivership. That is a new 
feature in the receivership. 

Mr. Adler. I will go back a little, if you will allow me. 

Senator Clarke, of Arkansas. Oh, yes, take your time. 

Mr. Adler. AVheii we heard in Birmingham of the appointment of 
my brother with Thompson and Chandler, my brother was going to 
wire to Mr. Benners that he would not serve, knowing that he could 
not make a success without putting up money, and we were not going 
to put up money for the others to handle. Local interests in Bir- 
minghain — that is, a gentleman who seemed to be one of the chief men 
in handling the creditors there — begged him not to send the telegram, 
saying that Thompson and Chandler were only after the fees and 
they would trade out with them. So my brother withheld the tele- 
gram and when Mr. Chandler returned negotiations were set on foot 
m a few days. 

Senator Clarke, of Arkansas. Then before you agreed to let them 
have $75,000, to be managed by the trio 

Mr. Adler. My brother. I called for my brother one evening in 
going home. He was stopping with me at the time. I got there just 
as he told the receivers that they had to raise some money. Mr. 
Thompson wanted to know : " Can you not get it out of what you 
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have got here? Can you not collect it?" '* You can not rely on 
that," my brother said. " We must have $16,000 ;" and Mr. Thomp- 
son offered me some receivers' certificates and I declined to take them, 
and he looked as if he thought I was trying to discredit them. I 
told him, " not that I think these certificates are not good ; I think 
they are good ; but I do not want them." Then he said, " We shall 
raise the money," and he and Chandler went out. I went home. Af- 
ter a while he telephoned my brother it was too late; that they would 
attend to it Monday. They tried all day Monday and never raised a 
dollar. 

Then it was thought by somebody that if I would make a propo- 
sition to put up some money, they not being able to raise any, they 
would still be able to trade with them. 

Senator Clarke, of Arkansas. Trade them out of the receivership 
by giving or securing them an amount equal to the commission? 

Mr. Abler. Yes? I will tell that, too. 

Senator Clarke, of Arkansas. Yes; tell that. 

Mr. Adler. My brother asked me that evening to meet them the 
next morning at 9 o'clock. I told him I did not care to go there 
unless I was telephoned for. But I went. Before promising any 
money I went to the bank, and as the banks at Birmingham had 
limited withdrawals, and as the banks in New York had gone on 
a clearing-house certificate basis, I went to prepare myself. I got 
the bank to write me a letter that they would cash my checks for 
$75,000, which letter they did write, provided the money was to be 
used to pay the labor off. 

The next morning, upon the call of my brother over the telephone, 
I went to his oflBice, and I met Mr. Thompson on the way there. He 
said he would be up directly, but he did not show up, and I finally 
heard that he was going up to Huntsville. I went to the depot and 
met him there. I told him that before offering to put up any money 
I wanted to get something from the bank in writing ; and I showed 
him what I had. 

I said : " Now, Adler & Co. will loan one-third of $200,000 if you 
and Mr. Chandler will provide the balance." He asked me to loan 
the $75,000, and I told him I would not do it without a written 
agreement as to how it was to be handled. 

Senator Clarke, of Arkansas. What was the agi*eement ? 

Mr. Adler. He did not ask me. 

Senator Clarke, of Arkansas. What did von intend to propose to 
him? 

Mr. Adler. I was not going to propose anything. I was going 
to let the creditors do the talking then. 

Senator Clarke, of Arkansas. I thought you said you made the 
offer as a foundation for getting them out of the receivership ? 

Mr. Adler. Yes; but somebody else would have to do that. The 
creditors did negotiate with them before Adler & Co. would loan the 
money. 

Senator Clarke, of Arkansas. And they would step out of the 
receivership or only have a nominal connection with it? 

Mr. Adler. The proposition was made that we could run the thing 
if we would put up the money and give them two-thirds of the re- 
ceivers' fees and two-thirds of the trustees' fees, and Mr. Chandler 
proposed to resign, but Mr. Thompson would not. 
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Representative Burnett. Who was it who made that proposition? 
You say " they." 

Mr. Adler. One of the creditors, Mr. John E. Morris 

Senator Clarke, of Arkansas. It was done with your knowledge? 

Mr. Adler. Yes, sir. ^ 

Senator Clarke, of Arkansas. Wliy would the proposition to ad- 
vance $250,000 be attractive to you when you were only to receive 
one-third of the fees of the trusteeship? Was not there some in- 
direct way by which you were to recoup the loss of that two-thirds 
in the handling of the business of that vast plant? 

Mr. Adler. We did not go into that, but I was satisfied that the 
creditors would compensate us, and the reason I wanted to do it was 
particularly on account of two banks, and one of them we saved 
from failing several years ago. 

Senator Clarke, of Arkansas. Would you not also have to take 
care of more than $3,000,000 of floating debt, in order to help out 
the $600,000 due at Birmingham? 

Mr. Adler. Of course. They would all have been on the same 
basis, so far as the assets are concerned. 

Senator Clarke, of Arkansas. Was not your whole connection 
with the concern based upon a purpose to become interested in that 
property as one of its proprietors? 

Mr. Adler. No, sir. 

Senator Clarke, of Arkansas. Did you not think of buying it? 

Mr. Adler. No, sir : we turned it down. We had considered it and 
turned it down. While it was worth more, we could find a better 
bargain than to take it subject to the mortgage debt of $5,500,000. 

Senator Clarke, of Arkansas. Do you want now to make the 
statement that, in order to help $600,000 of local creditors, you pro- 
posed to provide a fund of $250,000 and to devote your time, which 
fund must take care of over $3,000,000 of floating indebtedness, in 
order to be of any service to the $600,000 of local indebtedness? 

Mr. Adler. No. We would have got the money back within sixty 
days with ordinary conditions, or certainly within four months. 

Senator Clarke, of Arkansas. Why did you not advance it to 
your brother if you seemed to know so definitely that it was a safe 
loan ? 

Mr. Adler. Because there were two other receivers who would con- 
trol him. 

Senator Clarke, of Arkansas. Did they suggest any probable use 
of the money that he disapproved of? 

Mr. Adler. It never came to that. 

Senator Clarke, of Arkansas. Where must the money have been 
used in order to insure its return within four months ? 

Mr. Adler. The idea was to keep the labor together. That is the 
great trouble in our country, and it has been, to keep labor for these 
plants. 

Senator Clarke, of Arkansas. Did either Thompson or Chandler 
propose to disperse the labor? 

Mr. Adler. No. But in order to keep the labor together, in order 
to keep it from going to other works, as soon as we heard of our ap- 
pointment we would telegraph around to the eighteen different works 
that the company had advising them that Adler & Co. would loan the 
money to pay on the money that had accrued the night before, and 
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would pay it oflF just as quickly as the pay rolls could be made out. 
That was estimated to require from about $115,000 to $120,000. 

Senator Clarke, of Arkansas. Then, how would you get that 
$115,000 back if it was invested in labor which had already been 
performed ? 

Mr. Adler. We would have had the goods. Then the concern had 
a great deal of wire, fence wire and barbed wire, nails 

Senator Clarke, of Arkansas. Why was not that sold instead of 
borrowing money? 

Mr. Abler. It takes time to sell it and it is sold on time, and the 
conditions were bad then. People could not pay for what they al- 
ready owed. They were borrowing. 

Senator Clarke, of Arkansas. No new orders were being taken for 
goods of that character? 

Mr. Aler. No, sir. 

Senator Clarke, of Arkansas. Then you would have gone on manu- 
facturing the same kind of goods that you had in surplus quantities? 

Mr. Adler. If we had been appointed receivers the intention was 
to manufacture only what products they had at the rod and wire 
mill — that. is, the material they had in course of manufacture and 
part of what they had in the steel mill at Gadsden. 

Scjnator Clarke, of Arkansas. And then quit ? 

Mr. Adler. Then close that down, but operate two blast furnaces 
as long as there was a profit, using, of course, the cheapest iron ore 
and the cheapest coke they could produce, which could have been done 
to this day. 

Senator Clarke, of Arkansas. Then your refusal to put up the 
money resulted from the fact that Mr. Thompson refused to join Mr. 
Chandler in resigning? That was the final basis upon which the re- 
fusal was made ? 

Mr. Adler. We refused it because we could not control it. 

Senator Clarke, of Arkansas. Your brother could not control it? 

Mr. Adler. He could not control it. 

Senator Clarke, of Arkansas. Did he make any effort and find 
himself overruled by his coreceivers? 

Mr. Adler. He never let things come to that point! They got 
along very smoothly. If he could have controlled them he would not 
have allowed the operations to be contiuued at Gadsden as long as 
they were. 

Senator Clarke, of Arkansas. He would have shut down before 
that? 

Mr. Adler. Yes, sir. 

Senator Clareje:, of Arkansas. So the shutting down there was not 
at the suggestion of Thompson and Chandler, but his suggestion? 

Mr. Adler. I do not think he suggested it. He was only one re- 
ceiver out of four, and there was no use to have a different^ 

Senator Clarke, of Arkansas. You say he would have closed the 
Gadsden mill before it was closed down if he had had his say? 

Mr. Adler. Yes. The stuff they manufactured there was manufac- 
tured at a loss. 

Senator Clarke, of Arkansas. So that the Southern Steel Company 
ran its business at a loss? 

Mr. Adler. It had been, but still if it had all been under one re- 
ceivership, using the cheapest produced ores and the bes^t ox^s ^\!v.^l\s& 
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cheapest produced coke and the best coke, and a very cheap pig iron, 
and if they would not attempt to run more than two blast fur- 
naces 

Senator Clarke, of Arkansas. Did your brother tell all this to the 
other receivers ana find himself overruled by them? 

Mr. Adler. It was not necessary to suggest it, because the property 
which contained the cheap ore and the best ores was in the hands of 
another receiver, and the property that produced the cheapest coke 
was in the hands of still another receiver in a different State. 

Senator Clarke, of Arkansas. So even if you had succeeded in 
buying out Thompson and Chandler you would have had these other 
receivers to deal with ? 

Mr. Adler. The one in Tennessee would have turned right over 
to us. 

Senator Clarke, of Arkansas. You had an arrangement made with 
him? 

Mr. Adler. I had not. 

Senator Clarke, of Arkansas. Somebody had. 

Mr. Adler. The people of the Southern Steel Company 

Senator Clarke, of Arkansas. It seems to me there were a good 
many agreements going around there that were not entered of record. 

Mr. Adler. Yes; I suppose there were. 

Senator Clarke, of Arkansas. That is all. 

Representative Burnett. Instead of raising their $150,000, they 
went right on to.Huntsville and tried to get your brother removed? 

Mr. Adler. I remarked to Mr. Thompson, "Are you going to 
Huntsville?" He said he was. I said, " Wliat are you going there 
for?" He said, " I am going to get instructions from the judge;" 
and the next day the papers were served on my brother to have him 
removed, and he was telegraphed to come to Huntsville. • 

Senator Clarke, of Arkansas. Judge Hundley did not remove him 
on the hearing on that petition ? 

Mr. Adler. No; he did not. He just appointed a fourth receiver. 

Senator Dillingham. Who was the fourth receiver? 

Mr. Adler. Mr. Bush. 

Senator Clarke, of Arkansas. Is he a lawyer ? 

Mr. Adler. No, sir; he is not. He is a man who has been success- 
ful and has produced very cheap pig iron. 

Senator Clarke, of Arkansas. Why did he not advance the money? 
Was he not in on the deal ? 

Mr. Adler. There was no deal. 

Senator Clarke, of Arkansas. I mean was he not in on the propo- 
sition to get Thompson and Chandler out of the receivership? 

Mr. Adler. No ; I do not suppose he was. I understood from the 
papers that he wrote to Judge Hundley that he saw no reason why 
he could not finance it, although my brother informed me that they 
never raised a dollar; never borrowed a dollar, at least. 

STATEMENT OF HERSCHEL V. CASHIM. 

Mr. Herschel V. Cashim appeared before the subcommittee. 
Representative Eichardson. Where do you reside? 
Mr. Cashim. I live at Decatur, Morgan Count}^, Ala. 
Jlepresentative Eichardson. What is your business? 
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Mr. Cashim. I am engaged in practicing law. 

Representative Richardson. What Federal positions have you 
held? 

Mr. Cashim. I was at one time a postal clerk in the railway mail 
service ; for the seven or eight years preceding 1905 I was the receiver 
of public moneys of the United States land office at Huntsville, Ala. 

Representative Kichardson. You held the last office two terms? 

Mr. Cashim. I held the last office one term and until it was abol- 
ished by operation of law. 

Senator Bacon. How long? 

Mr. Cashim. Seven years and eight months, I think. 

Representative Kichardson. Your office was located at Hunts- 
ville, Ala. ? ' 

Mr. Cashim. Huntsville, in the Eighth Congressional district. 

Representative Richardson. Will you be so kind as to go on with- 
out any questions from me and tell these three gentlemen, constituting 
the subcommittee, about Mr. Hundley and what you know ? 

Mr. Cashim. Now, gentlemen, must I (confine myself to the rules 
of evidence, or am I permitted to state my case in my own way? 

Senator Bacon. State it in your own way. 

Mr. Cashim. I do not think Mr. Hundley ought to be confirmed, 
nor did I think he ought to be appointed as United States judge. 
I did not think he ought to be appointed, and I do not think he ought 
to be confirmed because it is an office which has directly to do with 
my status as a citizen. The danger resulting from Mr. Hundley's 
appointment became to me very apparent when he was in the legis- 
lature of Alabama. 

The present constitution, I may be permitted to say, has a pro- 
vision like this: That schools shall be provided for both races, but 
they shall be of equal terms of duration, as nearly as practicable. 

The constitution of 1875, which was the work of Democrats, and 
I may say of Democrats who would be the flower of the knighthood 
of Democracy, whatever that may mean, contained a provision some- 
thing like this : 

Schools shaU be provided for both races, or for the children of both rac^s, 
but they shall be of equal duration. 

The difference is apparent. At the last legislature Mr. Eeynolds, 
who was the author of a compulsory school bill, presumably in reply 
to the charge that compulsory education would force the negro chil- 
dren into the schools, said, substantially, that the bill would not 
apply to the negroes because there were not more than four coun- 
ties in the State of Alabama where the negro schools were of longer 
duration than four months. I did not think it would be well to 
appoint a man unsound upon those questions; and I went to the 
President of the United States with my complaint. I told the Pres- 
ident that I desired to protest against the appointment of what I 
thought to be an improper person for that office. The President 
asked me my objections. I told him my objections were too numer- 
ous to intrude upon his time, but that I thought I ought to state the 
one principal objection, and that was his relation to a proposed 
amendment to the constitution of Alabama known as the Hundley 
amendment, whereby the benefits of government were to be appor- 
tioned upon race lines and according to the taxes paid. The Presi- 
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dent told me it was a conclusion of mine. I told him it was a con- 
clusion, but I was using the words practically of the then governor 
of Alabama, whom he has since appointed as United States district 
judge. He then turned to Mr. Loeb — I do not think, gentlemen, I 
am violating any confidence 

Senator Dillingham. We have the paper which you filed with the 
committee, giving your reasons, if you care to have it go into the 
record. 

Mr. Cashi^l The President called for the proofs — no; Mr. Loeb 
stated — permit me to finish that sentence — that Mr. Hundley said he 
was not the author of the objectionable feature of this proposed 
amendment of the constitution, but that he had introduced a bill pro- 
viding better facilities for both races, but that when it went into the 
lower branch of the legislature this objectionable amendment was 
tacked onto it, and that he did not have the strength to defeat it. 
1 then said, if that was true, my objection to Mr. Hundley on that 
score fell to the ground. The President demanded proofs. I took 
the proofs to Mr. Loeb and he told me to take them to the Attorney- 
General. I sent the paper, a copy of which I have filed here, to the 
Attorney-General, accompanied by a certified transcript of the 
record by the secretary of state. I have never received any ac- 
knowledgment whatever of the receipt of that document. 

I now want to say that Mr. Hundley, in the State of Alabama, 
offered bis amendment in 1890, I think, on the 12th day of Novem- 
ber. It provided that the moneys collected from persons of the 
white race should be applied exclusively to the education of children 
of the white race and moneys collected from persons of the black 
race should be applied exclusively to the education of children of the 
black race. That resolution was defeated. That was the 18th of 
November, 1890. 

On the 18th of November, 1892, Mr. Hundley introduced another 
resolution, and in the paper I filed here I cite the pages. And that 
resolution provided that the moneys " may be." It is different from 
the first, in that it used the word " may " instead of the word " shall." 
That resolution was adopted. 

The then governor of Alabama, Governor Jones, returned it to the 
legislature with his objections, citing the constitutional objections to 
it; all of which I cited in the paper I mailed to the Attorney-General. 

That was then voted upon at the election of 1894, and was defeated 
at the polls, and I regarded the fight then as the fight between the 
conservative Democrats of the State and the reactionary ultra Demo- 
crats of the State. They w^ere then led by Mr. Hundley. 

Gentlemen, I want to state here that I am solicitous about this 
matter because I live in Alabama. I have six children. My chil- 
dren have been raised there and I have tried to bring them up 
in proper admonition as to their conduct. I want to live honestly 
with all men, white and black. I have been treated with that 
courtesy up to this time in all matters nonpolitical by the white 
people of that State, and I want the children who follow me to have 
the same consideration. I realize that it is necessary that my con- 
duct shall set them an example, and it is because of my solicitude re- 
garding them that I have come here to present my protest against 
Mr. Hundley. 
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Now, to take up again, if I can, where I left off, after this proposed 
amendment was defeated at the polls, al the very next session of the 
legislature, early in the session, Mr. Hundley introduced another pro- 
posed amendment to section 2, article 11, oi the constitution, making 
the very same proviso as to the funds received as in the other. That, 
on a motion of a conservative Democrat, was tabled. 

On the 5th of December, the following month, he introduced a 
second resolution, making four resolutions, all of them providing 
that the funds collected from the people of the white race should 
be applied exclusively to the education of children of the white race 
and that the money collected from the black race should be used ex- 
clusively for the education of children of the black race. That was 
in 1895 that the last Senate resolution was offered by Mr. Hundley. 

I do not know why, and it is not my business to say, but Mr. 
Hundley seemed to have lost favor in his own party. I have a 
strong suspicion that it was because the conservative element was 
about to succeed as against the reactionary element in that State; 
at all events, Mr. Hundley lost caste with his party. So it seemed 
to me. That testimony must come from the other side. 

In June of 1896, or less than one year afterwards, Mr. Hundley 
wrote a letter in favor of free silver, and it was published in one of 
the State dailies. Two months later than that, I think it was in 
July, and after the national Republican convention had nominated 
McKinley on his magnificent platform of sound money, Mr. Hundley 
declared that he was with the Republican party on sound money 
principles. That was in July or August. In September Mr. Hund- 
ley was a candidate for Congress at the hands of the Republicans 
of that district. 

Gentlemen, I have lived in Alabama for thirty-seven years. I 
have been a member of almost all the Republican conventions. The 
district in which I live has but one sinofle county having a majority 
of colored voters, and that is Mr. Himdley's county, and, by the way, 
Mr. Richardson's county, and it may be safely relied on always to 
come up with several thousand Democratic majority. It is a curious 
fact, but nevertheless true. 

Senator Dillingham. Let me understand what your charge is 
against Judge Hundley with respect to the constitutional amend- 
ment. What is the charge you make against him which unfits him 
to be a judge? 

Mr. Cashim. The charge is that Mr. Hundley is not sound on the 
fourteenth amendment to the Constitution. 

Senator Dillingham. You charge him with being the originator 
of that proposition? 

Mr. Cajshim. Yes, sir. 

Senator Dillingham. To discriminate between the races ? 

Mr. Cashim. I charge him with being the originator and the cham- 
pion of that measure. 

Senator Dillingham. Have you examined the resolution which he 
offered in 1888? 

Mr. Cashim. He offered no resolution in 1888, with all due respect. 

Senator Dillingham. He did not? 

Mr. Cashim. According to my recollection. 

Representative Richardson. Who offered that? 
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Senator Dillingham. I find in this pamphlet a copy of a proposed 
amendment to section 2 of article 11 of the constitution of the State 
of Alabama, which was offered bv Oscar R. Hundley, November 17, 
1888. 

Mr. Casihm. Will you give me the record ? 

Senator Dillingham. I find nothing in that resolution of the char- 
acter to which the witness has referred, but it is stated that Mr. 
Pettus, the son of the Senator, offered the amendment to that; and 
then, what has been said subsequently may be true. But the original 
amendment did not contain any such proposition. 

Senator Bacon. He introduced it several times. 

Senator Dillingham. I wanted to know whether the witness was 
complaining because Judge Hundley was the originator of the amend- 
ment which discriminated between the white and the colored people. 

Mr. Casiiim. That is the reason, sir. If it is true that Mr. Hund- 
ley introduced the resolution which he claimed he did introduce, then 
my objection on that score falls to the ground. I say Mr. Hundley 
did not introduce any such resolution at any time. I suppose you 
have at hand the records — the journal oif the senate — and the 
journal of the senate shows that on that day that resolution referred 
to by him was introduced by Mr. Henderson. 

Representative Bx rnett. He was not a member of the senate in 
1888. 

Mr. Cash I. M. Then that is an answer. The gentleman has given 
you an answer. 

Senator Dillingham. I know nothing about that. 

Senator Bacon. I think if we will let the witness go on 

Representative Richardson. He will explain himself. 

Mr. Cashim. If Mr. Hundley was not a member of the senate in 
1888, then Mr. Chairman, on the statement made in that paper he is 
not a fit person to be a judge. 

Representative Burnett. He may have been a member of the 
house. I was then a member of the senate, and he was not a member 
of the senate. That may have been introduced in the house, if 
introduced at all. 

Mr. Cashim. I do not want to trespass upon your patience, but I 
have been to some considerable expense and to some considerable 
humiliation, and mj'^ race all over the South is intensely interested 
m this matter. 

Senator Bacon. I hope you will resume right where you were in- 
terrupted. I want to hear your statement in a connected way. 

Mr. CAsni:M. As I said my charge against Mr. Hundley is that he 
is not sound on the constitutional amendments. 

This is not the first time that charge has been made against an 
appointee. Louis E. Parsons, one of the most brilliant men of the 
South, was appointed by President Grant United States judge, and 
I think he was succeeded by Judge Bruce, who was appointed in his 
place. Governor Parsons made a speech at Talladega, in which he 
said he did not think the amendments to the constitution had been 
ratified in accordance with the requirements of the National Con- 
stitution, and as secretary of the Republican caucus from Mont- 
gomery County, then a member of a legislature from Montgomery 
county — we protested to the President and Senator Edmunds, 
chairman of the Judiciary Committee. Senator Edmunds wrote 
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that if that charge could be substantiated he would not vote to 
confirm Grovemor Parsons. The President withdrew Mr. Parsons' 
name, for the reason that he was regarded as unsound on the propo- 
sition which he had advanced, and the result was he appointed 
Judge Bruce, a man of high character. 

The judiciary of Alabama has been characterized by men of high 
character and hi^h honor. If Mr. Hundley's statement in this re- 
spect is not true, it. seems to me that is a good reason why he ought 
not to be confirmed. 

His attitude in regard to those amendments has been of such a 
character that it has divided the Democratic party on the question 
with the result that we now have the constitution which gives us 
four months' schools. I can not vouch for it, but I am quite sure I 
filed here with the chairman of the committee the speech made by 
Mr. Eeynolds in the House of Representatives in support of his 
compulsory school bill. 

I will take up where I left off, as well as I can, from the time the 
chairman asked me the question. 

The first convention Mr. Hundley ever attended 

Representative Clayton. Republican, you mean? 

Mr. Cashim. Republican, I mean; and at which he was a candi- 
date for Congress, was characterized by corrupt methods. Mr. 
Hundley, however, was nominated. I objected to his nomination. 
He was nominated, however, and I afterwards, of course, as a loyal 
Republican, gave him my support. He promised the convention that 
if elected and counted out he would take the case to the House of 
Representatives on the contest. We placed in his hands — ^1 did 
myself — ^the testimony from my county. I assisted him in- procuring 
testimony from Madison County, and from other counties in the dis- 
trict. Mr. Hundley thought he had a good case and I thought he 
had a good case. So did others. Mr. Hundley either never prose- 
cuted that contest or abandoned it. He married and went to Europe 
and the Republicans lost sight of him for a long time. Mr. Hundley 
appeared no more in Republican conventions 

Representative Richardson. How much money did he get in that 
contest? 

Mr. Cashim. I do not know, but Mr. Hundley told me that Mr. 
Hanna had given him $2,000, and Mr. Wells told me he had never 
paid him the money that had been advanced to aid him and for the 
expenses of the campaign. My recollection is that his words were 
" He is an ungrateful dog." 

Senator Bacon. Who is Mr. Wells ? 

Mr. Cashim. He was his campaign manager at that time. 

Permit me to say that Mr. Hundley in the pamphlet states that the 
colored citizens at Birmingham met and passed resolutions in favor 
of the "Hundley amendment. It seems to me the statement of such 
a thing as that ought to carry with it its own refutation. It is un- 
thinkable that the colored people of Alabama would vote to deprive 
themselves of the benefit of the school funds. It is about as true 
as the charge that a hundred thousand negroes in Alabama walked 
up to the poUs and voted to disfranchise themselves. There is abso- 
lutely no truth in it. It is like the statement one sees every now and 
then that the colored men are very anxious to be disfranchised*.^ that 
42158—08 5 
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the colored men are so anxious to g'we up their rights as citizens. It 
is only debauching the public mind preparatory to some question- 
able act. 

Now, sir^ in 1898 the Republicans of Alabama resolved to support 
the Fusion candidate for governor of Alabama. I think Mr. Deanes 
was the Populist candidate for governor, and if I am not mistaken 
Oovemor Johnston was the opposing candidate. W. H. Skaggs ap- 
peared at Huntsville to make a speech in the interest of Mr. Deanes. 
I was requested to call on Mr. Hundley and ask him to attend the 
meeting. Mr. Hundley declared that he would not attend the meet- 
ing; that the Republican party was now a free-silver party in Ala- 
bama ; that he would not support free silver, and that he was out of 
politics. 

Senator Bacon. When was that? 

Mr. Cashim. In 1898. 

It is ceitainly a fact, and it was very well known. I will ask 
Governor Johnston whether I am correct in giving the date of this 
canvass. 

Senator Johnston. That is c*orrect. 

Mr. CASiim. I do not know that (lovernor Johnston was identi- 
fied with any particular faction, but at Tuskegee I heard him say that 
as governor he would do all he could for the promotion of the edu- 
cation of the negroes of tlie State. It was well known that Mr. Hund- 
ley had ceased to be a Republican. He took no part whatever in 
politics until 1902. In 1902 the white Republicans of Alabama— I 
want to say this first. I did not agree with them, yet I know that 
some of those men among what were known as the Lilly Whites 
were as honorable and as honest as anybody. On the other hand, 
there were men who were totally unfit for the exercise of any 
of the rights of citizenship. But they insisted that if they could 
organize a white Republican party in Alabama they would wrest 
the State from the hands of the Democracy, and could restore pop- 
ular government to the people of Alabama. I- did not believe it 
I believed that Ephraim is joined to his idols. But I thought that 
tJiere were men in the Republican i)arty who ought to be given an 
opportunity to test it. Besides, the new constitution had disfran- 
chised us. We had in the northern district not more than twenty- 
five colored men registered, whereas there were at least 2,000 o(i- 
oi^ men in tlie district qualified to register. I did not want to 
disclose our weakness. We called a meeting of the Republicans 
of that district, and we voted unanimously to refrain from par- 
ticipation in the Republican primaries. It was a voluntary act 
on our part, just as voluntary as in 1904 when a hundred thou- 
sand of us refrained from registering, so as to give the white people 
^ chance to vote out the Democratic party. In 1894 the DenK>crats 
attacked the registration boxes. They registered the negroes anyhow, 
although they never appeared at the polls, and when the votes came 
out the Democrats had their accustomed majority. In 1902 we 
stayed away from the Republican primaries. 

Senator Dillingham. Senator Bacon, what has all this to do with 
the pending question? I do not want to object if it has any bearing 
on the question. 

Senator Bacon. I do not know why you ask me particularly. 
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Mr. Ca&him. I think I can explain to you what it has to do with 
it. In 1902 we were utterly helpless. The Republican State con- 
vention had met and resolved to exclude from its councils the 12 col- 
ored men elected to that convention from those counties where they 
did participate. We had nothing to fight with. Mr. Hundley was 
out of politics. I did not regard Mr. Hundley as being such a man 
as that it would be improper to make an improper proposition to. I 
sought Mr. Hundley. It was a cold-blooded proposition. It was 
the act, however, of a man who was not considering whether the 
weapon he used was a righteous w^eapon, but whether it was an ef- 
fective weapon. I said, '' If you will take the side of the colored 
people in this controversy between the Lily ^ATiites and the Repub- 
licans in this State I think I can pledge you, sir, the support of Mr. 
Washington for United States district attorney in place of Mr. 
Vaughn, who has been removed." He said he would do it. He sug- 
gested that I indicate what he ought to say to the public. I gave 
him a sketch of what I thought ought to appear in the daily papers — 
that did appear in the Age-Herald of Birmingham. Mr. Hundley 
wrote this telegram... This is his writing : 

September 12 — 

Representative Burnett. What year? 
Mr. Cashim. 1902. 

Hon. Booker T. Washington, Tuskegvv, Ala.: 

Should you be consulted in the matter of successor to William Vaughn, I beg 
to ask your indorsement of Hon. Oscar R. Hundley, a man who would ad- 
minister justice to all the people, both white and black. 

This is Mr. Hundley's writing, but I have signed it in my own 
writing. 
Mr. Washington telegraphed me this : 

TusKEGEK, Ala., September J 2. 
Have not been ccmsulted and may not be. Please advise me confivlentially 
whether the man mentioned is hi favor of shutting out from Birmingham meet- 
ing the few decent colored i)eople who have been elected as delegates. 

Mr. Hundley wrote to Doctor Washington. I wrote to Doctor 
Washington. He told me he would assist me all he could in securing 
the appointment of Mr. Hundley. He told me the President would 
appoint Mr. Hundley. The night before the appointment of Judge 
Roulach was made Mr. Washington's private secretary told me Mr. 
'Hundley would be appointed the following day. The next day Judge 
Boulach was appointed. A few days later I called Doctor Washing- 
toa up and be told me that the President was going to appoint Mr. 
HiUMuey^ but tJiat charges had been filed against him as being the 
author of the Hundley amendment, and that the President said he 
would not appoint such a person. Doctor Washington said that he 
knew nothJaag whatever about Mr. Hundley, but that he accepted my 
statement in regard to him and supported him because of my request, 
«.nd that when the President asked him if Judge Eoulach was an 
honest man he told him that he was, and the Pnesident said he would 
appoint Judge EoulaciL 

I tben w€ttt to Mr. Hundlej^, and Mr. Hundley told me he was 
Bot tfaa author of that objecuonable feature ; that he had intro- 
duced the resohitix>m as I, have stated, to which they tacked this 
objectionable feature. I Relieved that to be true, and I ^lAfc to 
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Doctor Washington his explanation, and I urged him to restore 
Hundley to the President's favor. 

Xow, Mr. Hundley has, in a way, simply transferred the scheme 
of excluding colored delegates from the State convention to the Ee- 
publican primaries. Mr. Hundley's statements were not true. I 
know that Mr. Hundley is the author of the four resolutions that I 
stated, and that he championed one that was introduced by a Demo- 
crat by the name of W. A. Handley, of Eandolph County, I think. 
Now, sir, I think I have given my objections to Mr. Hundley, so 
far as his attitude in regard to that subject is concerned. Now, 
gentlemen, we have a terrible life to lead. We are deserted by our 

friends 

Representative Burnett. I^t me ask you a question right here. 
You say he promised to suppoit the colored delegates to the conven- 
tion at Birmingham? 
Mr. Casiiim. Yes, sir. 
Representative Burnett. Did he do it? 

Mr. Casiiim. He published the letter. I think he carried out his 
particular part of the contract. He published the letter. They were 
already excluded. In the meantime Mr. Thompson came upon the 
scene, and he and Mr. Hundley were working together. But I saw 
practically no difference between Mr. Thompson and Mr. Hundley 
and the Lily Whites, as they were known in that State. 

Representative Richardson. There are two factions of the Repub- 
lican party in Alabama, are there not? 
Mr. Casiiim. Yes, sir. 

Representative Richardson. To which one do you belong? 
Mr. Cashim. Both of them have voted for me unanimously for the 
last twenty years. It may be rather a paradoxical statement, yet at 
the same time it is a lesson I learned. Instead of fighting the common 
enemy they are continually fighting one another, and while they are 
fighting each other I have been able to secure the support of either one 
or both, in order to protect one from the other. 

Representative Richardson. Have you been an applicant for any 
State or Federal office since you closed your service ? 

Mr. Cashim. No, sir. I will say that I am paying, out of the 
money I make practicing law, debts actually contracted while in the 
Government service. 
Representative Richardson. You have no political grievance? 
Mr. Cashim. I have no political grievance, whatever. I have" 
never been refused any support. I have never asked any since I went 
out of the land office. I have an aspiration, but it is away out in the 
future. My aspiration with respect to the future is to be appointed a 
United States judge in some Spanish-speaking colony. I claim to be 

familiar 

Representative Richardson. What offices have you enjoyed from 
the Republican party? 

Mr. Cashim. I do not like to speak of myself. I have already 
taken up a great deal of time. 

Senator Bacon. Those are facts we want to know. 
Mr. Cashim. I was first a deputy tax assessor in Montgomery. I 
was then deputy tax collector. I was then clerk of the house of 
representatives. I was then a member of the house of representa- 



NOMINATION OF OSCAR R. HUNDLEY. 69 

tives from Montgomery County for four years, and nominated the 
third time. I was nominated for tax assessor for Montgomery 
County, and I may say that I defeated Mr. Charles H. Scott's father 
for the nomination. I was a delegate to the Eepublican cpnvention 
of 1876, and came under the influence of Mr. Ingersoll's speech in 
favor of Mr. Blaine. I supported Mr. Blaine in that convention and 
stood by him until he went down at Minneapolis. Then I transferred 
my allegiance to Mr. McKinley. I have been a delegate from the 
State at large. I have presided over Eepublican conventions; I 
do not know how many. I have been a registry clerk in the Mont- 
gomery post-office. I have been a railway postal clerk, and held that 
position for about twelve years. I have held the land office. I think 
that ought to be enough lor one man. 

Representative Richardson. Do you know how many times during 
the two periods that Mr. Hundley chi lined that he behmged to the 
Republican party he has been a candidate for some office or another 
in the Republican party or by ai)pointnient 'i 

Mr. Casiiim. With the exception of the convention of 1904, Mr. 
Hundley has never been in any Republican convention as a member. 
He was a candidate before the convention of 1902, but at the conven- 
tion of 1904 he was a candidate for delegate from the State at large. 

Representative Richardsok. Was he not an applicant for the office 
of United States district attorney against Vaughn ? 

Mr. Cashim. I suppose that was implied 

Representative Richardson. Was he not an applicant when Judge 
Gooch died? Was he not an applicant for the judgeship? 

Mr. Cashim. I think so. I do not know about that. I can not say. 
On the contrary, I doubt whether he was, becau3e T do not think he 
was a Republican then. 

Representative Richardson. Was he not an applicant for the 
United States district attorneyship when Roulach was appointed ? 

Mr. Ca8hi:m. Yes, sir. 

Representative Richardson. Then he was an applicant for United 
States district attorney when Roulach's time expired, recently? 

Mr. Cashim. Yes, sir. 

Representative Richardson. Then he was an applicant for the Fed- 
eral judgeship which he now holds? 

Mr. Cashim. Yes, sir ; that is right. 

Mr. Chairman, in the convention of 1904 the members of the State 
committee from the Eighth Congressional district were elected in 
the morning at half past 7 o'clock at the Florence Hotel, where 
colored people are not allowed to come. I raised the objection on the 
floor of the convention, and Mr. Hundley championed the other side. 

Senator Bacon. I will ask you if there is any further statement you 
wish to make in that connection. 

Mr. Cashim. I see nothing further. 

Senator Bacon. Of what State are you a native? 

Mr. Cashim. I am a native of Georgia. 

Senator Bacon. What part of Georgia? 

Mr. Cashim. Augusta, Ga. 

Senator Bacon. You have lived in Alabama, you say, thirty-seven 
years? 

Mr. Cashim. Thirty-six or thirty-seven years. 



70 NOMINATION OF OSCAB B. HUNDLEY. 

Senator Bacon. You say you filed a letter with the President in 
response to his invitation'^ 

Mr. Cashim. I did, sir. 

Senator Bacon. I have no idea whether or not this is the docu- 
ment [handing Mr. Cashim a newspaper clipping}. I never saw 
you before to-day in my life, and I never heard from you. I want 
to know if that is a copy of it ? That was sent to me, and the publi- 
cation does not disclose the name of the author. 

Mr. Cashim. I did not file this with the President. 

Senator Bacon. Is that the letter written by you to the Attorney- 
General ? 

Mr. Cashim. This is substantially the letter I filed with the At- 
tomey-(}eneral. Of course I am unable to say whether it is full and 
^^mplete and correct unless I compare it, but it seems to me and I 
think it is a copy of the letter I filed with the Attorney-General. 

Senator Bacon. 1 will tell you what I will get you to do. After 
you leave the stand I will get you to read this over, and then we may 
recall you. 

Mr. Cashim. Do you w^ant me to read this thing to the committee? 

Senator Dillingham. Not now. 

Senator Bacon. It would take too much time now. I will ask you 
to read it after you have left the stand, and then we will recall you 
and ask you if you have read it and if the facts stated are correct. 

Mr. Cashim. I wrote a letter to the President reciting substantially 
the facts, but epitomizing them. The President's secretary told me 
to take it up to the Attorney-General, and that paper seems to be a 
copy of the one I filed with the Attorney-General. 

Representative Richardson. That paper is on file here. 

Mr. Cashim. I think so. I sent a copy addressed to the Judiciary 
Committee rather recently. 

Senator Bac:on. The reason why I asked you especially about that 
is this clipping contains a recitation of the various resolutions intro- 
duced, and the dates and the names of the parties who introduced 
them, the amendments and the disposition made of each, and appears 
to be an official extract from the journals of the several houses of the 
Alabama legislature. 

Mr. Cashim. I know I did file that information. I do not know 
where the Advertiser got it. They did not get it from me. I take it 
that 

Senator Bacon. I will saT that this was sent to me with other docu- 
ments. It is an excerpt from a newspaper, but the excerpt itself 
does not disclose the author of that particular letter which purports 
to be a letter written by a Republican to the Attorney-General. 

Senator Dillingham. There does not seem to be any objection to 
your suggestion that he examine it. 

Senator Bacon. I will ask whether there is among these papers a 
copy of the last resolution introduced by Judge Hundley when he was 
a member of the Alabama legislature on this subject? I have a copy 
of it here. That is the reason why I ask. I want to submit it to the 
witness. 

Senator Dillingham. There are certified copies of several, but I 
do not know whether it covers the last one. 

Senator Bacon. I will call the witness's attention to what purports 
to he a copy and ask him if it a correct copy. 
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Senator Dillingham. I think it is here. 

Mr. Cashim. I am not sure that I filed certified copies here, but I 
did with the Attorney-General. 

Senator Bacon. We will wait and see. I will not ask you the 
question now. 

Senator Dillingham. I find here a certified copy of the resolution 
that was submitted at the session of 1^1)0 and 1891; also one sub- 
mitted at the session of 1892 and 1898. 

Senator Bacon. I find attached to this pamphlet what seems to be 
a letter from Judge Hundley to the committee, addressed to its chair- 
man, Clarence D. Clark. I find attached — I suppose as an exhibit — 
a copy of what purports to be a i^esolution introduced by Oscar R. 
Hundley, of Madison County, in which the language used is — 

Provided, That the money coUerted from persons of the white race shaH be 
applied exclusively to the education of children (►f the white race. 

Senator Dillingham. What year was that ? 

Senator Bacon. That was 1890. 

Representative Richardson. 1890 and 1891. 

Senator Dillingham. If you will look on the first page of Judge 
Hundley's document, you will find that he givesa copy of the joint 
resolution purpoii:ing to have been introduced by him in 1888, which 
does not contain that clause, and in his statement he says that when it 
came up Mr. Pettus offered that amendment, and it became a part of 
it, and then everybody substantially acquiesced in it. 

Senator Bacon. That is as to the resolution of 1888 ? 

Senator Dillingham. Yes. 

Senator Bacon. But now the resolution subsequently introduced by 
him in 1890. which had not anything to do with Mr. Pettus, uses the 
word " shall." I simply wanted to identify it. 

Senator Dillingha3i. Mr. Richardson, have you any further wit- 
nesses? 

Representative Richardson. That is all I believe. We have no 
other witnesses. 

STATEMENT OF ATJGTJSTTJS BENNERS— Resumed. 

Representative Burnett. I should like to have Mr. Benners re- 
called for a few questions. 

Senator Dillingham. Certainly. 

(Mr. Augustus Benners appeared before the subcommittee.) 

Representative Bltinett. Mr. Benners, I believe you stated that 
you had been practicing law a good many years. I think you stated 
how long you have been practicing in Birmingham. I ask you to 
state whether Mr. Hundley has the reputation of being a lawyer of 
any ability in that section of the State '« 

Mr. Benners. I do not want you to misunderstand me about that. 
I never met Judge Hundley until he was appointed judge. He did 
not live in the same town that I do. I can not say that I knew his 
reputation as a lawyer. I never came in contact with him in prac- 
tice. 

Representative Burnett. Had you ever heard of his being a law- 
yer of any ability? 

Mr. Benners. I can not say that I ever heard his legal ability 
discussed prior to his appointment. 
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Representative Birnett. I will ask you about the signatures of 
quite a number of lawyers there, petitioning for his confirmation. 
Just state to the Senators about that. 

Mr. Benners. Judge Hundley got a very meager indorsement 
from the bar of Alabama prior to his appointment. As I under- 
stand, his appointment was originally of a tentative nature, at least 
before it was announced in the press. Prior to that time very few 
lawyers had indorsed him. 

After his appointment and after he actually went on the bench and 
was engaged in the trial of cases petitions were circulated asking his 
indorsement. One was presented to me, which I signed. It was pre- 
sented to me by Captain O'Brien, his father-in-law, who is here 
present as a witness. I do not want to plead the baby act. At the 
time I signed that petition I had no reason to suppose, if I have any 
reason now, which I think I have, that Judge Hundley was not a 
suitable person to be district iudge of a United States court. I had 
tried one or two law cases before him, and it struck me that he was 
of average ability. I had not gone into the Southern Steel Company 
case where I have had an opportunity to intimately observe his 
judicial manner, in so far as a lawyer may judge of a judge's judicial 
ability. I have heard lawyers discuss it as a matter of course. The 
petition was presented to other lawj^ers under the same circum- 
stances as it was presented to me. 

I want to say to the committee, if that statement is of any value as 
shedding any light on this case, that I have recently discussed with 
the leaders of the Birmingham bar, nine-tenths, I should say, perhaps 
not so large a fraction, of the practice in his district being at Birming- 
ham — I discussed at some length with the leaders of the Birmingham 
bar his fitness to be a judge, and I believe it to be the unanimous 
opinion of the responsible lawyers at that bar that he should not be a 
judge. Were the slightest intimation given that his nomination would 
not be confirmed, I believe they would be open in their protest against 
his confirmation. 

Eepresentative Burnett. Did his father-in-law carry around the 
petition ? 

Mr. Benners. He brought it to me, sir. 

Representative Richardson. Is it not a fact that the information 
was very earnestly circulated publicly there after the death of Sena- 
tors Morgan and Pettus, who opposed him, that his confirmation 
would take place, and that that influenced a great many people to 
sign the petition ? 

Mr. Benners. Yes, sir. As I stated this morning, I have never 
seen any statement there that he would not be confirmed. I have seen 
the statement reiterated over and over again, I suppose not less than 
a dozen times, that his appointment would certainly be confirmed. 

Senator Bacon. You say that you did not know of Judge Hund- 
ley's reputation as a lawyer prior to his appointment to the bench? 

Mr. Benners. No, sir; I did not. 

Senator Bacon. How far is your place of business from his, or 
from the place where he lived ? 

Mr. Benners. Huntsville. 

Senator Bacon. He lived in Huntsville? 

Mr. Benners. Yes, sir. 
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Senator Bacon. How 'far is that from Birmingham? I believe 
you live in Birmingham. 

Mr. Benners. About a hundred miles, roughly speaking. 

Senator Bacon. How long have you been practicing law in that 
section ? 

Mr. Benners. Fifteen years. 

Senator Bacon. Are you or are j'ou not generally acquainted with 
the reputation of prominent lawyers in northern Alabama? 

Mr. Benners. Yes, sir. I have come in contact with most of the 
lawyers in Alabama, Senator, in practice. I have been actively in 
practice for a number of years. 

Senator Bacon. You think you are acquainted with the reputa- 
tions of those lawyers? 

Mr. Benners. Yes, sir; I know the lawyers of Alabama, notably 
those in the northern end of Alabama. 

Senator Bacon. And prior to that time you had not the oppor- 
tunity to judge of Mr. Hundley's capacity as a lawyer? 

Mr. Benners. No, sir ; I never came in contact with him before his 
appointment. 

Senator Bacon. And you did not know what reputation he had? 

Mr. Benners. No, sir; I did not know his reputation. 

Senator Clarke, of Arkansas. Is Chief Justice Tyson among the 
number of lawyers you know in Alabama ? 

Mr. Benners. Yes, sir. 

Senator Clarke, of Arkansas. Do you know enough about him to 
know whether he could tell a careful, painstaking, able lawyer ? 

Mr. Benners. I have a very high regard for Chief Justice Tyson 
as a lawyer and a judge. 

Senator Clarke, of Arkansas. Do you think he is* a man who 
would speak the truth as to a proposition of that kind, if he had 
occasion to talk about it at all ? 

Mr. Benners. I should not question Judge Tyson's veracity about 
anything. 

Senator Clarke, of Arkansas. And his competency to pass an 
opinion upon a lawyer's qualifications to make a judge? 

Mr. Benners. I do not think the fact that Judge Tyson is a 
supreme court judge puts him in any better position to pass upon 
that question than a lawyer practicing, and certainly not m as good 
a position as a lawyer practicing before Judge Hundley, because I 
have no idea Judge Tyson has ever come in contact with Judge 
Hundley as a judge, and only to a very limited extent as a lawyer. 

Senator Clarke, of Arkansas. If he has made a statement that he 
has practiced in that court in important litigation, he would probably 
not be mistaken about it ? 

Mr. Benners. No, sir. I would believe any statement he made 
on any subject. 

Senator Clarke, of Arkansas. You indicated that the probability 
of the confirmation of Judge Hundley had influenced many persons 
to give him an indorsement. Would you state that that influenced 
Ju&e Tyson? 

Ifr. Benners. Indorsements and complimentary remarks in Ala- 
bama are not made differently from what they are in any other place 
in the Union, and a man may have a variety of motives for making 



74 NOMINATION OF OSCAR R. HUNDLEY. 

complimentary expressions with reference to other people. I think 
any man in public life is familiar with the circumstances under 
w^hich complimentary things are sometimes said. 

Senator Clarke, of Arkansas. I think you said you signed a peti- 
tion addressed to the Senate advocating, or at least consenting to, 
the confirmation of Judge Hundley? 

Mr. Benners. I think about six or eight months ago I did. 

Senator Clarke, of Arkansas. Was any pressure brought to bear 
upon you to do that ? 

Mr. Benners. Judge Hundley was holding court, and we had a 
number of cases in that court. We have a large docket in that court. 
I do not say that I was trying a case that day. I knew I would be 
within a few^ days, or a very short time thereaftetr. As I say, I do 
not want to plead the baby act about it. T had no reason to suppose 
that he would not, and I certainly lioped that Judge Hundley would 
make a good judge. 

Senator , Clarke, of Arkansas. That represented your opinion 
about him at that time ? 

Mr. Benners. In so far as I had an opinion. I had had very 
little experience before him. 

Senator Clarke, of Arkansas. The fact that you have to practice 
before him hereafter does not seem to have deterred you from ex- 
pressing your opinion on this occasion ? 

Mr. Benners. No, sir. I got to that point of desperation that I 
determined as between practicing law before him and going out of 
that court, I preferred to go out. 

Senator Clarke, of Arkansas. Upon what do you base that dis- 
turbed condition of your mind — what transpired in connection with 
that particular case? 

Mr. Benners. What transpired in connection with the Southern 
Steel case? 

Senator Clarke, of Arkansas. You have detailed in your testi- 
mony in chief all about that case? 

Mr. Benners. No, sir; it would be impossible to detail all the 
circumstances I am familiar with at any length in connection with 
that case, without wearying the committee. 

Senator Clarke, of Arkansas. What you have omitted was omitted 
on your own judgment ? 

Mr. Benners. I would not like to commit myself to that state- 
ment. It is a very long matter. It has occupied me daily for 
nearly three months. There have been infinite details in connection 
with it. What I tried to do this morning was to give a resume of 
what struck me as the salient points in the case. I doubtless omitted 
to refer to matters which, on reflection, I will recall; and I should 
like to refer to one now. Since I left here I find that I failed 
to hand the committee this morning a copy of a decree which he 
rendered in this case. 

Senator Clarke, of Arkansas. Be good enough to hand it in now. 

(The decree is as follows:) 

No. 7977 and No. 239— In the district court of the United States for the south- 
ern and eastern diivisions of the northern district of Alabama — In the matter 
of Southern Steel Company, bankrupt, in bankruptcy : 

In these bankruptcy proceedings the rei)ort of receivers coming on to be 
heard and considered by the court, come the three receivers, and after a full 
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investigation of the siibject-mtter of the said report it is considered, ordered, 
and adjudged by the court : 

1. That T. G. Bush is hereby ai)i)ointed a coreceiver of the property and estate 
of the Southern Steel Company with the three receivers heretofore appointed 
by the court, and shall with them exercise the iK>wers heretofore or by this 
order conferred on the receivers in this matter. He shall qualifiy by giving bond 
payable to the United States of America iu the sum of $100,000, conditioned as 
required by law, to be approved by the clerk of this court. In case there are 
more sureties than one, such sureties uiay severallj^ qualify for a specific 
amount, but the agijregate of such sjiecitic amounts shall n(>t l)e less than 
$100,000. 

2. It being shown to the satisfacticm of the court that it is necessjiry in the 
best interests of, and for the i)reservati()n of the estate of said l)ankrupt, that 
its business continue to be conducted, it is considered and ordered by the court 
that the plants, properties, and business of the said bankrupt Southern Steel 
Company, or such parts thereof as, in the opinion of the receivers of this court, 
may be advantageously operated, be operated and conducted by the said re- 
ceivers for the period of six months and thereafter until the further orders of 
the judge of this court, and that should any disagreement or difference of opinion 
arise among the receivers the decision of a majority in number of the receivers 
shall control the actions of the receivership until the action be otherwise ordered 
by this court. 

3. That .the receivers of this court are authorized, enipowereil, and directed to 
take possession of, collect, manage, and control all of the properties, plants, 
assets, and effects of every kind and description of the said Southern Steel 
Company in this and in other States, and the same to hold subject to the 
orders of this court; and they are authorized and emi>owpred from time to 
time to employ such agents and employees as, in their judgment, are suitable 
and proper for the operation, conduct, or conservation of the properties, busi- 
ness, and assets of said bautei-upt, and from time to time to pay the necessary 
expenses incurred in the management and conduct or conservation of the bank- 
rupt estate, and they are authorized, empowered, and directed to take such 
steps and institute and prosecute such proceedings, actions, and suits as may 
be necessary or proper to reduce to possession any of the properties and assets 
of said bankrupt, and to collect and realize upon any claims, de5ts, or demands 
due or collectible for the benefit of said bankrupt estate, and in doing so to in- 
voke the aid and assistance of other cc»urts, 

4. That said receivers are hereby ordered to pay wages due to workmen, 
clerks, and servants of the said bankrupt which have been earned by them 
within three months before the date of said bankruptcy procee<lings, not to 
.exceed the amount limited by law. 

5. Said receivers may make contracts for the transportation of freights, 
and to that end in that connection may pledge their receiver's certificates to 
secure the payment of the freight charges. 

6. Except as herein modified, the former orders and decrees of this court 
in these bankruptcy proceedings are ordered by the court to continue of full 
force and effect. 

Done at Huntsville, Ala., at chambers, on this the 1st day of November, 1907. 

Oscar R. Hundley, District Judge. 
Indorsed : Filed November 1, 1907. 

CiiAS. J. Allison, Clerk. 
A true copy : 

Chas. J. Allison, Clerk. 

Mr. Benners. I stated that I believed it was Judge Hundley's 
purpose to hold this property in the irrip of these receivers, and the 
certified copy of the decree which I have just given the committee 
was rendered in that case, in which he directed that the property be 
operated by these temporary receivers for the period of six months. 
I call the committee's attention to the fact that the bankruptcy act 
contemplates that temporary receivers in bankruptcy, or receivers as 
they are called under the act, are to hold the property simply pend- 
ing the time that the creditors can be called together and elect a 
trustee. The receivers can not sell the property. They are not 
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charged with any of the serious functions, or with any function, I 
may say, of administering the estate at all. All they can do is to 
take care of it. They are mere caretakers under the provision of 
the act. 

Senator Clarke, of Arkansas. You are complaining of the fact 
that they did not operate the plant better than the owners could ? 

Mr. Benners. Let me say a word before I answer the question? 

Senator Clarke, of Arkansas. Yes, sir. 

Mr. Benners. In that decree the judge says this property shall be 
operated for a period of six months. I know that that was inserted 
in there, as stated to me, by one of the receivers for the purpose of 
making it impossible to remove them within that time. I am aware 
of the fact that the court could revoke that order, but it was inserted 
in there, as I understand and as was stated to me, for the moral effect 
it would have. 

Immediately after the decree was rendered that sentence was quoted 
in a draft of the receivers' certificate which was handed to me for 
approval. I objected to its approval on the ground that if that went 
into the face of the receivers' certificate and a party should buy the 
certificate he would have grounds at least for representing to the 
court that the temporary receivership should not be terminated for 
the j)eriod of six months. Consequently I protested against the 
printing of that portion of the decree in the receivers' certificates, 
and it was ultimately omitted, although it was printed in the first 
draft. 

Senator Clarke, of Arkansas. You stated that nine-tenths of the 
lawyers, or nine-tenths of the leading lawyers, of the Birmingham 
bar have changed their opinion upon the question of the propriety of 
confirming Judge Hundley. 

Mr. Benners. I have discussed the matter within ten days with 
half a dozen men whom I regard as the leading lawyers of the 
Birmingham bar, and they are unanimously of the opinion that 
Judge Hundley is not a suitable person to be a Federal judge. 

Senator Clarke, of Arkansas. Have they manifested that change 
of sentiment in any communication sent to this committee, so far 
as you know ? 

Mr. Benners. Not to this committee; no, sir. 

Senator Clarke, of Arkansas. Then, if they are on record as ad- 
vising his confirmation, they have not changed the evidence of their 
attitude if they have changed their attitude. 

Mr. Benners. Not so far as I know. Of course, I am not familiar 
with your records. I can not state about that. 

Senator Clarke, of Arkansas. That is all. 

Representative Burnett. Senator Clarke asked you about Judge 
Tyson. Judge Tyson lives at Montgomery ? 

Mr. Benners. Yes, sir. 

Eepresentative Burnett. Which is something like a hundred miles 
farther off than you are from Judge Hundley. 

Mr. Benners. Yes, sir. 

Representative Burnett. I will ask you if Judge Simpson and 
Judge McClelland do not live in his district? 

Mr. Benners. Judge McClelland lives at Athens, which is 30 
miles from Huntsville. Judge Simpson lives at Florence, which is a 
short distance farther^ — ^just how far I do not know. 
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STATEMENT OF MILTON HUMES. 

Mr. Milton Humes appeared before the subcommittee. 

Senator Olarke, of Arkansas. What is your business ? 

Mr. Humes. I am a lawyer. 

Senator Clarke, of Arkansas. How long have you practiced law ? 

Mr. Humes. Since 1868. 

Senator Clarke, of Arkansas. In what State ? 

Mr. Humes. At Huntsville, Ala. 

Senator Clarke, of Arkansas. Has that been the seat of your oper- 
ations? 

Mr' Humes. I live there and practice law there, and of course I 
have practiced law in different parts of the State. 

Senator Clarke, of Arkansas. That has been your place of resi- 
dence during your connection with the bar ? 

Mr. Humes. Yes, sir. 

Senator Clarke, of Arkansas. Do you know Judge Hundley, whose 
nomination is now pending:? 

Mr. Humes. Yes, sir. I have known Judge Hundley all his life. 

Senator Clarke, of Arkansas. Have you been identified with offi- 
cial life in Alabama in any way ? 

Mr. Humes. I have never held any office of importance. I was at 
one time president of the Alabama Bar Association. 

Senator Clarke, of Arkansas. How long since ? 

Mr. Humes. That is some years ago. I do not remember the 
exact date, Senator. 

Senator Clarke, of Arkansas. You say you have been acquainted 
with Judge Hundley all his life ? 

Mr. Humes. Yes, sir ; we have lived in the same town. 

Senator Clarke, of Arkansas. I should like to have your estimate 
of him as a man and a lawyer, especially with reference to his qual- 
ifications for United States district judge. 

Mr. Humes. Judge Hundley has been a member of the Huntsville 
bar for about thirty years. During a portion of that time his office 
adjoined mine; it was next door to my office. I got to know him 
very intimately and very well, not only as a citizen and as a man,* but 
also professionally. I have had an opportunity as a lawyer to ob- 
serve his capacity in the trial of law cases in the law courts and in 
the trial of equity cases in the chancery courts, and also the trial of 
law and equity cases in the Federal courts. 

Senator Clarke, of Arkansas. Is there a session of the Federal 
court held at Huntsville ? 

Mr. Humes. Yes; at Huntsville, in April and October of each 
year. 

Now, my estimate of Judge Hundley's ability as a lawyer is that 
he is qualified to fill the position of judge for the United States 
court, and not only have I had an opportunity of determining what 
my opinion is in that regard during his career as a lawyer at the 
bar, but I have also tried some cases before him since he has been on 
the bench. 

The first case that I had before him involved some questions aris- 
ing under the present bankruptcy law, and the lawyer who was 
opposed to me was one of his opponents for the position to which he 
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has been nominated. Judge Hundley decided that case against me. 
I thought he was mistaken and took the case to the court of appeals. 
The court of appeals reversed him. 

I have tried some other cases since before Judge Hundley, several 
of them — and he has exhibited in a higher degree the qualities of a 
good Judge than I thought he possessed before he went in the bench. 
He is exceedingly painstaking and he is exceptionally polite to the 
members of the bar. He is patient and he is a good listener. He 
exercises judicial discrimination and discernment in regard to all 
points of law that ai-e made before him in the trial of a case, and I 
think he errs about as seldom as judges who occupy such positions 
ordinarily do. 

Now, during his career as a lawyer I have been engaged in cases 
in which he was my associate counsel, and many cases in which he 
was opposed to me — cases in the law courts and cases in the equity 
courts, some cases of considerable importance, involving considerable 
amounts.^ I have had an opportunity in that way to observe his 
ability and qualifications and fitness for a position of this character. 

I have alsf) talked with the judges before whom Judge Hundley 
has practiced law. For instance, I remember that Judge Robert C. 
Brickie, who is dead now, who was formerly chief justice of the 
supreme court of Alabama, and whom I regarded as by long odds 
the finest lawyer I have ever had the pleasure of meeting — Judge 
Brickie while he was on the supreme court bench, in conversation 
with me in regard to Mr. Hundley's preparation of his cases in the 
supreme court, spoke in the highest terms commendatory of the 
ability that he displayed. 

I heard other judges of the supreme court speak in the same way, 
and then the judge of our chancery court, in the chancery division 
of which Huntsville is a part, the present judge, William H. Simp- 
son, of Decatur, Ala., with whom I have had conversations recently 
in regard to Mr. Hundley's ability as a lawyer, spoke of him in the 
highest terms. So the judges of the law courts there have spoken 
to me of Judge Hundley in the same way. 

Senator Clarke, of Arkansas. Are you related in any way to Judge 
Hundley ? 

Mr. Humes. No, sir; I am not only not related, but I am under no 
obligations to Mr. Hundley of any kind, either past or present, ex- 
cept that of friendship. 

Senator Clarke, of Arkansas. Are you a party associate of his ? 

Mr. Humes. Sir? 

Senator Clarke, of Arkansas. Are you an associate of his in a po- 
litical party? 

Mr. Humes. No, sir ; I am not. 

Senator Clarke, of Arkansas. I believe that is all. 

Senator Dillingham. Does any other gentleman desire to inter- 
rogate Mr. Humes? 

Eepresentative Eichardson. You say that Judge Hundley has en- 
joyed a lucrative practice at the bar in Huntsville. 

Mr. Humes. No; I do not think I used that word or term. 

Representative Richardson. He ranks there, according to jowc 
opinion, among the first in the amount of practice he has! 

IVfr. Humes. I do not think I said that. 

Sepresentatiye Richardson. Is that true ? 
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Mr. Humes. Perhaps there are other lawyers who have had a 
larger general practice than he, but he has had the conduct during 
my acquaintance with him of very important cases in the law courts 
and in the equity courts. He was for some years local counsel for * 
one of the railroad systems running thix)ugh that part of the State, 
and then subsequently, and for some fifteen or twenty years since 
that, he has been the division counsel of that system — the Nashville, 
Chattanooga and St. Louis Railroad Company — until he was ap- 
pointed to this position on the bench. I know that he has attended 
to those cases outside of his railroad business in a way that should be 
satisfactory to his clients, and I know from what the railroad man- 
agement has said to me in regard to his conduct of the law business 
of the railroad that it has been entirely satisfactory and acceptable 
to the railroad company. 

Representative Richardson. His first wife was a niece of the presi- 
dent of the Nashville, Chattanooga and St. I^uis Railroad, was she 
not? 

Mr. Humes. I think she was. 

Representative Burnett. That is the road he represented? 

Mr. HuMEa Yes, sir. 

Representative Richardson. Did he not repi-esent that jX)rtion of 
the Nashville, Chattanooga and St. Louis Railway from Decheixi to 
Hobbs Island? 

Mr. Humes. Yes. The Nashville, Chattanooga and St. Louis Rail- 
road Company, before the extension of its branch from Decherd to 
Huntsville, part of its line ran through Jackson County, Ala., and 
Mr. Hundley was the attorney in that county, and then subsequently 
when the road was-extended to Huntsville, and then from Huntsville 
farther south to Guntersville, and then from Guntersville farther 
south, he became the division counsel in Alabama. 

Representative Richardson. Judge Hundley, at the time of his 
appointment last April by the President of the United States, was in 
the enjoyment of about his usual practice at Huntsville ? 

Mr. Humes. I do not think he gave so much attention to general 
practice as some other lawyers there do, but I suppose that he enjoyed 
about the same practice as he had previously. 

Representative Richardson. The clerk of the Madison County cir- 
cuit court certifies that he had four cases on the docket at that time. 
That is of record here. 

Senator Bacon. Is that the county in which he lives ? 

Representative Richardson. Yes, sir. [To Mr. Humes.] Do you 
know anything about what practice he had in the Federal court at 
the time of his appointment. 

Mr. Humes. No; I do not especially. I know he had some cases 
there for the Nashville, Chattanooga and St. Louis Railway. 

Representative Richardson. Then you will be very much surprised 
to know that he did not have a single case on the Federal docket at 
Huntsville at the time he was appointed, 

Mr. Humes. I do not know anything about that. I know he has 
had cases there in the Federal court, which I had occasion to observ-e 
something in regard to. 

Representative Richardson. If that is the fact, it does not indicate 
that he was in the enjoyment of a very large practice cm* that he was 
very much sought after as a lawyer. 
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Mr. Humes. I do not know about that. I suppose his work as at- 
torney for the railroad company took up a ^eat deal of his time. 
Then I know that he was engaged in some litigation involving con- 
• siderable interests in Madison County and in adjoining counties. He 
had charge of the litigation in those cases. 

Representative Eichardson. Will you please tell the committee 
what litigation? Can you name it? 

Mr Humes. Yes. I know that he was the receiver of litigation 
that was in the chancery court in Madison County in reference to the 
Huntsville Gaslight Company. I was associated with him as his 
counsel in that case. He was the receiver. The litigation was pro- 
tracted for a number of years. 

I can recall now a case involving the contest of a will in Limestone 
County. It was the will of a lady whose estate amounted to per- 
haps a hundred thousand dollars. We had a contest in the court of 
probate. Mr. Hundley was the leading counsel for the proponents, 
and I was representing one of the counsel for the contestants. 

Eepresentative Richardson. His uncle was the proponent? 

Mr. HuMKS. His uncle was the proponent and the will was pro- 
bated, and then after it wrs probated there was a bill filed in the 
court of equity in that county by Mr. Hundley for the distribution 
of the funds. There were some difficult features in the will in re- 
gard to the disposition of the property, and a bill had to be filed for 
the purpose of getting the direction of the court in reference to what 
was the true construction of the instrimient. 

Representative Richardson. That was the will of Miss Mary Ann 
Walter. 

Mr. Humes. I think so. 

Representative Richardson. Who executed a will more than 
twenty years- before her death? 

Mr. Humes. Yes. 

Representative Richardson. And the paper was thrown care- 
lessly around somewhere. It made provision for Mr. Hundley's 
uncle and some other provisions, and the woman died without a will, 
except that which was found. 

Mr. Humes. Yes. The will was not thrown around carelessly. It 
had been folded up very carefully and put in the bottom of a trunk 
the old lady had, and that was one difficulty about the contest. 

Representative Richardson. Is it not a fact that after her death, 
her nephew, Tom Woodruff, went into possession of the property, be- 
lieving she had made no will at all ? 

Mr. Humes. Really, Judge, I do not remember the details with suf- 
ficient accuracy. My recollection is that Mr. Woodruff, who was my 
client, in rummaging through the trunk of hers, at her residence, dis- 
covered the will himself, and as soon as he discovered it he made it 
known. So really he did not have time to take possession of the prop- 
erty. That is my recollection. 

Representative Richardson. But you do not know anything about 
what practice Mr. Hundley was enjoying in the Federal court at the 
time of his appointment? 

Mr. Humes. No, sir. 

Representative Richardson. You can not mention any case or 
whether he had any case in the court at all. 
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Mr. Humes. No, sir; I do not know. I did not keep up with that. 

Representative Richardson. Is it not a fact that Hundley's prac- 
tice was rather confined to the railroad cases? 

Mr. Humes. Yes ; I expect that that practice during his incumbency 
of the position as Counsel of that company, took a greater portion of 
his time. 

Representative Richardson. Do you say that he ranks with the first 
lawyers of the Huntsville bar in capacity ? 

Mr. Humes. My opinion about, that is just this : Judge Hundley 
is just as well qualified to fill that place as any one who has made 
application for it; just as well qualified, and in some respects better, 
perhaps. 

Senator Bacon. I suggest that you answer the question — whether 
he ranks with the first lawyers of that bar ? 

Mr. Humes. From what I know I should say he does. 

Representative Richardson. You say he is ]ust as well qualified as 
any man who made application for this position — for appointment as 
Federal judge. You are aware that Judge Richard W. Walker made 
an application for this appointment. Do you consider Oscar Hundley 
as able a lawyer as Richard W. Walker ? 

Mr. Humes. I consider him just as well qualified for that posi- 
tion — to fill the position of judge in the district court there — as Judge 
Walker. 

.Representative Burnett. That is not an answer to the question. 
Repeat the question. 

Representative Richardson. Judge Walker was appointed by 
Governor Jones as one of the supreme court judges of Alabama ? 

Mr. Humes. Yes, sir. 

Representative Richardson. And is it not a fact that during the 
pendency of his office, while he was administering that office, he made 
a very decided reputation throughout the States as a supreme court 
judge? 

Mr. Humes. He was considered a very good judge. 

Representative Richardson. Very good f 

Mr. Humes. Yes. 

Representative Richardson. His father before him was on the 
supreme court bench in Alabama ? 

Mr. Humes. Yes, sir. 

Representative Richardson. And they are a notable family of law- 
yers — the Walkers? 

Mr. Humes. Yes, sir. 

Representative Richardson. And you say that Oscar Hundley 
ranks with that class of lawyers in Alabama ? 

Mr. Humes. Yes; in my judgment, he does. 

Representative Richardson. That is all. 

Senator Clarke, of Arkansas. What is his character and standing 
as a man from a social and business standpoint ? 

Mr. Humes. I knew his father and mother during their lifetime 
very well; I knew his uncle. They all stood well. No family of peo- 
ple stood higher in that section of the State than Mr. Hundky's 
family on both sides. Mr. Hundley stands well as a man and as a 
citizen. 

Seator Clarke, of Arkansas. Respected by all his neighbors? 

42158—08 6 
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Mr. Hi MES. He is esteemed very highly. Of course, like every- 
body else, he has his enemies. We all have those. 

Senator Clarke, of Arkansas. The general estimate of the com- 
munity is favorable ? 

Mr. Humes. Yes, sir ; it is favorable. 

Representative Richardson. You were in Washington, were you 
not, aiding him in securing the appointment ? 

Mr. Humes. No, sir. 

Representative Richardson. Last winter? 

Mr. Humes. I was not. When he wanted to be made district at- 
torney, at the time that Mr. Roulach was appointed, I came here 
and Mr. Knox, Senator Knox now, who is a member of this com- 
mittee, was Attorney-General at the time. I paid a visit to Mr. 
Knox when he was Attorney-General and made a statement to him 
as to my opinion in regard to the Qualifications of Mr. Hundley for 
that position — the position of district attorney. I do not remember 
that I was here last winter assisting him. 

Representative Richardson. Were you here with Mr. Welbom? 

Mr. Humes. Yes ; but we were not here on that business at all. 

Representative Richardson. Were you not ? 

Mr. Humes. Oh, no. 

Representative Richardson. At the time you made the statement 
of his qualifications to Mr. Knox, the Attorney-General at that time, 
he was not appointed ? 

Mr. Humes. No. I think Judge Roulach was appointed. 

Representative Richardson. Practically, you made the same state- 
ments to Mr. Knox that you have made to the committee ? 

Mr. Humes. I made practically the same statement in regard to 
his qualifications for the position of district attorney. I at that time 
thought that Mr. Hundley had qualities which would fit him pecul- 
iarly for some of the duties that would be incumbent upon the dis- 
trict attorney, and it was my idea that he would make a better dis- 
trict attorney than judge. But now all lawyers know that we are 
very frequently disappointed in regard to lawyers when they get 
on the bench. They do not make as good judges as we hoped or 
expected they would, and sometimes we are disappointed the other 
way. Now, really from my experience with Judge Hundley as a 
judge on the bench, he has disappointed me favorably. He has 
made a better judge than T thought he would. He has made a bet- 
ter judge because he is more painstaking than I thought he would 
be; he is more patient with the lawyers and he is a better listener 
and understands quickly; he catches on to a point quickly; and he 
has that discrimination which a trial judge should have, in order to 
be a good judge. 

Representative Craig. How often has he changed his political 
affiliations? 

Mr. Humes. I have not had much to do with that. I think he has 
changed from Democrat to Republican. 

Representative Craig. Did he ever change back to the Democrats 
and then to the Republicans? 

Mr. Humes. Not that I know of. 

Representative Craig. He ran for office*in the Republican party 
almost immediately after he changed, did he not? 
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Mr. Humes. I do not remember how soon it was after he changed 
his politics that he became a candidate for Congress against General 
Wheeler. 

Senator Dillingham. Was he a Republican or a Democrat all the 
time he was in the legislature from 1888 to 1902? 

Mr. Humes. I did not keep up with his political career. 

Representative Burnett. Was not that the time when he changed — 
when he was in the legislature ? 

Mr. Humes. I think so; when he was in the legislature, though I 
am not sure. 

Representative Craig. Was he not in the State senate when he 
went into the Republican party ? And had he not been elected to the 
State senate at that time on the Democratic ticket ? 

Mr. Humes. I do not remember about that. 

Representative Craig. Was not there a petition signed by several 
people in Madison County asking him to resign his office on that 
account ? 

Mr. Humes. I do not remember. 

Representative Richardson. Did you not attend the Democratic 
convention that was held in Madison County when that convention 
passed a resolution inviting Mr. Hundley to resign a Democratic 
commission that he held, and to which he was elected by the Demo- 
crats of Madison County, when he went to the legislature or the senate 
and became a Republican. He held that commission as a Democrat 
official while he was attending the Republican caucuses, and never 
did give it up. Did you not attend that convention which passed 
that resolution ? 

Mr. Humes. I do not remember that I did. 

Representative Richardson. What is your best recollection? 

Mr. Humes. I have no recollection at all about it. 

Representative Burnett. Did not the people burn him in effigy ? 

Mr. Humes. I have no recollection of anything of that sort. 

Representative Richardson. Do you think a man of good stand- 
ing and good character would accept a commission from a political 
party and then violate it or go into the other party and refuse to re- 
sign? Do you think a man of good character and standing would do 
that? 

Mr. Humes. I do not think I ought to be called upon to express an 
opinion on an abstract matter of that sort. 

Representative Richardson. You expressed an opinion about his 
character and standing. 

Mr. Humes. In politics I have not had much to do, but I have ob- 
served that they do a good many things which perhaps they ought 
not to. 

Representative Richardson. You say you have not had much to do 
with politics? 

Mr. Humes. No, sir. 

Representative Richardson. How many times have you been a can- 
didate for the State legislature? 

Mr. Humes. I have not been a candidate for the State legislature. 

Representative Richardson. Either branch of it? 

Mr. Humes. No, sir. 

Representative Richardson. Never at all? 

Mr. Humes. No, sir. 
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Representative Richardson. Did you not announce your candidacy 
for the State legislature at one time ? 

Mr. Humes, i es, sir ; at the instance of some friends of mine. 

Representative Richardson. Were you not defeated? 

Mr. Humes. Yes, sir. 

Representative Richardson. Did you not run for the legislature? 

Mr. Humes. Yes ; I ran for the legislature, after being nominated. 

Representative Richardson. And you were elected? 

Mr. Hu>iES. I was elected. 

Representative Richardson. But you were defeated twice for the 
senate ? 

Mr. HuMES. I was not a candidate in the sense of the term of 
being a candidate either time, as I understand it. 

Representative Richardson. Do you not recollect this to be a fact, 
that R. B. Rhett announced his candidacy for the State senate, and 
that you yourself came out and announced yours, and Rhett retired, 
and Rice defeated you in the convention? Rice did defeat you in 
the convention? 

Mr. Humes. Yes, sir. But I was not a candidate for the nomina- 
tion. 

Representative Richardson. Had you not announced it in the 
papers ? 

Mr. Humes. No, sir; I had not. 

Representative Richardson. You were not expecting to be voted 
on by yourself. 

Mr. Humes. It was a convention, as I understand; that is my 
recollection about it, and I was not a candidate for the nomination 
from the convention. 

Representative Richardson. The reason I asked you these ques- 
tions is that you say you have not had anything to do with political 
affairs in Madison County. 

Mr. Humes. I said I had not had any large experience. 

Representative Burnett. In that important litigation in which 
you say Hundley was engaged, he was the receiver and not the 
counsel. 

Mr. Humes. He was the receiver appointed by the chancery court. 

Representative Burnett. He was not an attorney in the case ? 

Mr. Humes. I was associated with him as attorney, representing 
the receivership. 

Representative Burnett. I know, but he was not an attorney — ^he 
was the receiver — and you were representing him, as I understand. 

Mr. Humes. Yes, sir ; he was the receiver and I only became coun- 
sel in the case late in the litigation, so as to assist him. 

At 5 o'clock and 15 minutes p. m., the subcommittee adjourned 
until to-morrow, Saturday, February 8, 1908, at 10 o'clock a. m. 



Washington, D. C, February 5, 1908. 
The subcommittee met at 10 o'clock a. m. in the room of the Com- 
mittee on Immigration, United States Senate. 

Present: Senators DiUingham (chairman) and Clarke, of Ar- 
kansas. 

Also Senators Bankhead and Johnston ; also Representatives Bur- 
nett and Richardson, of Alabama. 
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STATEMENT OF THOMAS 0. BUSH. 

Mr. Thomas G. Bush appeared before the subcommittee. 

Senator Dillingham. Where do you reside, Mr. Bush ? 

Mr. Bush. Birmingham, Ala. 

Senator Dillingham. We shall be pleased to hear anything you 
may wish to submit to the subcommittee. 

Mr. Bush. Mr. Chairman, I wish to state first that I am hot here 
as a champion of Judge Hundley. Were it not for the fact that this 

?uestion has been injected into the receivership of the Southern Steel 
!ompany, or that the receivership has been injected into this ques- 
tion, I would not be here at all. I have high regard for Judge 
Hundley, and am quite willing to commend him in am^ way I can. 
But the reason I am here is this: The question, 3s 1 understand, 
involves the receivership, by reason of the fact that this charge 
against Judge Hundley, claiming that he is not suitable for the 
position of judge because of his action with respect to the receiver- 
ship, makes it necessary that the receivers should defend their action 
or vindicate his. 

If I understand the question as it appears to be considered, it 
is this: The charge is that Judge Hundley, by not appointing cer- 
tain parties receivers and appointing certain other parties receivers, 
did great damage to the interest of the estate concerned, and for that 
reason he is not qualified to act as judge of that court, or is in- 
capacitated. If it is proven that his action resulted in as good care 
of the estate and as good results as would have followed in case he 
had appointed the men who were originally suggested, it seems to 
me that part of the case falls to the ground. 

Now, I should like to say in the outset, which I think is a matter 
of some importance, that from the time the present receivers were 
appointed up to the present day there has not been any form of pro- 
test whatever to the court in any manner or form as to the appoint- 
ment of the receivers or as to their action and their conduct of the 
business of the estate. 

I desire further to state on December 13, 1907, the receivers made 
a public report, to the creditors, consisting of an audience of three 
or four hundred people, and after that filed this detailed report with 
the court. There is not one single statement in the report that has 
. ever been challenged or about which there has been any complaint. 
So the case seems to have been tried largely down there in the news- 
papers of a little town, from which one of the parties who was here 
yesterday hailed, and seems to have been brought up here for further 
trial without ever having been called to the attention of the court in 
Alabama. 

I desire to say that I am not a politician. I have nothing to do 
with politics — not, perhaps, as much as a good citizen ought to have. 
Therefore I regret that politics has been injected into this matter. 
I am a business man, and I propose only to make a plain business 
statement in regard to this matter. 

I wish to refer to the parties who appeared before the subcom- 
mittee ^ei^erdj^y, as I understand. While the names of tbe persons 
making these &arges are not known and are not given, I understand 
that there was an attempt to substantiate them by the persons who 
appeared before the subcommittee on the other side y estftYdac^ . ^^ 
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I understand, among the gentlemen who appeared were two attorneys, 
Mr. Benners, from Birmingham, and Mr. Hood, from Gadsden, and 
also Mr. Adler, from Birmingham. I do not hesitate to say that these 
gentlemen are interested parties. These two attorneys are interested 
m this case, one way or the other — personally interested. I do not 
think either one of them represents the creditors, the stockholders, or 
the bondholders, or any of the interests concerned in this matter, 
I will prove that by a later statement. 

I wish to say this without any desire to be personal, because 
personally I like Mr. Benners and have nothing against the other 
gentlemen. But when the receivers were appointed, I having been 
appointed one week after the first three receivers, I found that there 
were three attorneys serving these receivers. Mr. Benners was 
one of those attorneys. I objected somewhat to the number of at- 
torneys, laiowing the difficulty in regulating fees sometimes when 
so many are concerned. But I did not want to offend or discredit 
either. So I said : " Now all these attorneys will be considered as 
one, in substance, and will serve the receivers." I later came to 
realize that Mr. Benners was not only the attorney for the receivers, 
but he was attorney for the petitioning creditors who desired 
originally the Messrs. Adler to be appointed receivers. He since that 
time, and before the receivers were discharged, has become, as I am 
informed, an attorney for the trustees, and during the period of the 
receivership, without the knowledge of the receivers, or the other 
attorneys he undertook, in connection with the attorney representing 
the bankrupt, to have the receivers displaced by a very prompt ad- 
judication of the bankruptcy before they could ever make their report. 
So I expressed myself very freely, appreciating the fact that this 
gentleman occupied about four positions as attorney, and I ceased 
personally, so far as I was concerned, to consult him in regard to 
affairs so far as the receivership needed legal services. 

As to the appointment of the receivers, I beg to say it is well 
known that when the application was made for the appointment of 
the Messrs. Adler as receivers, the court, for reasons apparently 
satisfactory to itself, declined to make the appointment, and finally 
appointed Mr. Edgar Adler, one of the two parties first named, Mr. 
J. O. Thompson, and Mr. E. G. Chandler as receivers. Mr. Edgar 
Adler, of the two Adlers, was the one who had had practical expe- 
rience, or less, in the coal and iron business. 

Mr. Chandler had had considerable experience in the mercantile 
business, having conducted business there in the Birmingham dis- 
trict similar to the commissary business of the iron and coal com- 
panies. The interests of Mr. Thompson had been largely in farming 
and other matters, and he is also, as is doubtless known, the collector 
of internal revenue of Alabama. 

So far as concerns my opinion of these two receivers as first ap- 
pointed, I can see no good reason why, if harmony and cooperation 
had prevailed, that they should not have conducted the business 
about as well as the requirements demanded. But this lack of 
cooperation and the presence of more or less friction, after about a 
week, led the court to take the matter under further consideration, 
and I finally consented to serve as harmonizer; and of course with an 
effort to give the estate and its affairs the benefit of what practical 
experience I had had in the iron business. 
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I have been in the iron business seventeen years, in the manage- 
ment of furnaces, coal mines, ore mines, the manufacture of coke, 
and in the construction of furnaces, and I think that it is generally 
recognized, where I am known, that I know something about the 
business and have been reasonably successful. Therefore I was 
willing to give this matter, so far as I could, the benefit of my 
experience. In these gentlemen who were then associated with me 
I had the ^eatest confidence. They are all men of integrity — all 
stand well in the community; and after the appointment, in order 
to systematize the business I was appointed or elected by them as 
chairman of the receivers, so that instructions might be given through 
one source. 

I had their hearty cooperation. They were ready and willing to 
do anything at any time that I desired them to do in connection with 
the business. 

The first thing that I undertook to do — I am going into this state- 
ment to* show that the business was handled as well under the cir- 
cumstances as it could have been under any other circumstances, and 
I say that without any fear of being charged with being conceited 
or egotistical — ^the first question of course was the matter of finances, 
and it was alleged that the two gentlemen who were first suggested 
as receivers proposed to furnish means through their own efforts or 
from their own funds to operate the plants of the Southern Steel 
Company. I did not propose to do any such thing, even if I had 
the means. My opinion was that if the concern had any merit there 
would not be any serious trouble in financing it. I had had some 
similar experience before, although I am not a professional receiver, 
and I knew what might reasonably result. There was no large amount 
of funds on hand, of course. The receivers found about $8,000 avail- 
able in the banks for their purposes. They were left a heritage of 
something like a hundred and fifteen thousand dollars due by the 
company for wages. No wages had been paid in the month of Oc- 
tober, tne receivership having taken place on the 24th of October, 
and in one instance no wages had been paid in September. That was 
at one of the ore mines. The court in its decree directed that when 
funds were available these claims, regarded under the law as pre- 
ferred claims, should be paid. The decree further provided that, if 
deemed advisable, the plants should be operated, if it could be done 
profitably. The stated time in the decree was not at the suggestion 
of the receiver, nor, as I understand, at the suggestion of the court, 
but was prepared by the attorneys at the time, Mr. Benners being 
one of those attorneys. Of course it was assumed that when the 
proper time arrived for the selection of trustees they would be elected, 
and if the plants were in operation at the time they would be turned 
over to the trustees. 

Now, if ybu will let me diverge for a moment, when the receivers 
came into control of these properties they only assumed control of 
the properties in Alabama. There were propei*ties in (Teoriria and 
Tennessee, for which separate receivers had been appointed. So their 
jurisdiction extended only over certain plants, consisting of two fur-, 
naces, a steel mill, a wire and rod mill, three coal mines, three ore 
mines, and one rock quarry. However, in their statement to the cred- 
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itors, Avhich was placed on file, they gave such information as they 
could in regard to the other proi)erties, particularly as to their avail- 
able assets. 

The receivers found these plants in Alabama in operation. The 
^[uestion was, Should' the operation be continued? I want to state 
just here that when I consented to act as receiver it was on the speci- 
fic condition that I should have the right to shut down any plants 
that were not profitable. I was not willing to risk my business repu- 
tation in operating plants that were losing money. • 

Of course, then, the first thing the receivers had to do in order to 
outline a policy was to investigate the situation as to the cost of pro- 
duction and as to the prices being received for the different products 
from the different plants. This was done with considerable care, 
and the fact was ascertained that, with the exception of filling some 
orders from cme of the furnaces for iron that had been sold some 
months before, there was a loss at every point ; a loss at the wire and 
rod mill; a loss at the steel mill. The company, of course, did not 
market SLuy coal or coke or ore, but was a purchaser particularly of 
coke and ore. It did not have a sufficient supply. 

As one item of manufactured products, of which several could 
be mentioned, the wire and rod mill manufactured nails from the 
rods, and wire fencing of different kinds, and some other little 
things. That was the source from which the company was sup- 
posed to have derived its greatest revenue, because aside from the 
manufacture of foundry iron for the market at one furnace, all the 
product of the steel mill, except the sale of some surplus steel billets, 
went to the rod mill to be converted into these finished products. 
These facts which I give you are simply taken from the report 
which was made and which is on file, giving the cost price and the 
selling price of all the commodities that were being produced. 

As to the market for pig iron at the time, the cost of manufacture 
was greater than the market price. But that furnace engaged in 
the producti(m of foundry iron was continued in operation in order 
to fill these higher orders, which was done as far as possible. When 
it was probable that it could not be done and a compromise could 
be made, compromises were made, sometimes at about $2 a ton, which 
pretty nearly covered the profit on the iron if it had been shipped as 
between the then cost price. 

The receivers, of course, saw that it would be \ery unwise to 
continue the operation of that plant beyond the time necessary to 
fill these orders, and of course in making iron for these orders 
you would make grades which did not apply. So they found them- 
selves with iron on hand for which there was no market. They 
began to try to sell the iron: They did not succeed in selling it 
from about $15 until it got down to $13 and less. There was prac- 
tically no market. 

The same did not apply so much to the market on the finished 
product, except that the condition of the market was such that con- 
cessions had to be made in order to make sales at all, and there was 
more or less risk. You will remember now that the period I am 
covering is from the first day of the acute stage of the panic — for 
instance^ the 24th of October — and following. The effort to sell this 
product was with a view of converting into money the mass of ma- 
teria] which had been accumulated at the furnace and steel plant at 
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Alabama City, near Gadsden, it having already been paid for in the 
way of steel scrap and a whole lot of stuff. It was almost impossible 
to arrive at the quantity. The value, perhaps, was $200,000 or 
$250,000. The process oi manufacturing this stuff and putting it 
into the manufactured product was continued from the 24th of Oc- 
tober up to the 20th of December, manufacturing about an average 
of 75 or 80 tons per d^y of this finished product. 

It is a fact that the receivers were able, by reduction in the cost of 
labor and other economies, to considerablv reduce the cost of produc- 
tion, but not enough to show any profit to justify the continued 
operation. 

The market for steel billets absolutely came to a standstill, and 
orders for it were canceled. We found it was very unwise to imder- 
take the continued operation beyond the dates which I have men- 
tioned; that is to say, the furnace manufacturing foundry iron was 
closed about the 1st of December, after an operation of about five 
weeks. The furnace at Alabama City, making iron for the steel 
mill, was closed down about the 4th or 5th of December; the steel 
mill about the middle of December, and the wire, rod, and nail plant 
about the 20th of December. 

One reason, and although there was more than one reason, the main 
reason why this product could not be manufactured at a profitable 
price was the cost of the raw material of the company and the phys- 
ical condition of its plants. They were in a wretched state ; and, for 
instance, so far as the finishing mill is concerned, the records made up 
by the officers themselves showed that it would require $200,000 to 
put the plants in condition to produce economically. 

I have in my possession a sworn statement from the chief executive 
officer of that company in Alabama, in which he stated that this wire 
mill, from a given date at which a certain contract terminated between 
it and the Tennessee Coal and Iron Company for steel billets, lost 
money rapidly and continued to lose it up to the time of the receiver- 
ship ; also further statements in regard to the condition of that plant. 

In addition to that, you gentlemen who are familiar with business 
conditions know that from the date of the receivership practically 
up to the present time industrial business has been completely pros- 
trated. All other interests that I am interested in have been shut 
down to a standstill. The other iron companies in Alabama that are 
capable of running ordinarily, and could run at a loss if they chose, 
bemg in better physical condition, with ample finances, have come 
practically to a standstill. The Tennessee Coal and Iron Company 
IS operating about 5 furnaces out of a total number of about 13. The 
next largest company, the Sloss-Sheffield Steel and Iron Company, is 
operating 3 furnaces out of 7. Immediately in the Birmingham dis- 
trict there are 4 furnaces which have been at a standstill from some 
time in October. So, practically, all business of that kind has come 
to a standstill because there was no market for the product and be- 
cause there was no profit in prices as between the cost price and the 
market price. 

You gentlemen will see that this concern was in a run-down condi- 
tion physically and was laboring under other disadvantages, which 
any iron man understand*, that is to say, its principal furnace plant 
-was so located that it was handicapped and always will be by higher 
cost of freight on certain material, particularly its eokft^^^^^ vfc\xv% 
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a difference of between 15 and 50 cents a ton. Those are conditions 
with which I am thoroughly familiar, because I contended with them 
for seven years continuously with other furnaces. You can readily 
see that under those circumstances sound business judgment would 
end the operation of the plants under such circumstances, and cer- 
tainly when conducted at a loss, because the receivers felt that they 
were using the creditors' money, and if they were running at a loss 
they were reducing the assets or the estate. 

Now, as to the question of^finance. It does not make any difference 
whether the Messrs. Adler proposed to furnish a half million dollars 
or anything else to operate the plants. It is a question as to what 
could be done with them, and, as a matter of fact, Mr. Edgar Adler 
is on record on two occasions in court as stating that he would not 
have undertaken to do that. The record is here, in the hands, I 
think, of the referee, if you wish to see it. But that does not make 
any difference at all, except I wish to say this as to the matter of 
finances: The court authorized the receivers to issue $200,000 of cer- 
tificates for the purpose of selling them and using the proceeds to 
operate the plant. It authorized them to borrow money in any way 
they saw fit. The receivers not only did not sell one dollar of those 
certificates and thus increase the indebtedness of the estate, but they 
did not use money that was tendered to them from other sources, 
because it was not wise to continue the operation of the plants. 

As to the actual results of finances, while they were left with 
$8,000 with which to operate these plants, and they continued the 
operation, they have, smce that time, not only met all their own 
obligations for pay rolls, for material furnished, but they have paid 
all the pay rolls of the old company that antedated the receivership, 
and paid every obligation connected with those pay rolls, except, 
perhaps, some $5,000 or $6,000 of checks which were issued to the 
commissary which the men sold, and those stand as a preferred 
claim, and will be paid, no doubt, very soon. Those obligations have 
not only been cancelled, but when I left Alabama the receivers had 
something near $100,000 in bank. So I want to state emphatically 
that those plants were not shut down for the lack of means. When 
the receivers made their statement on December 13 they portrayed 
the situation in regard to these matters and stated to the creditors 
that they expected to shut down these plants, and gave their reasons; 
and there has never been from a creditor a single protest of any kind 
or description with reference to the matter. But, on the contrary, 
of those who are interested and most cencerned quite a number have 
heartily approved of the action of the receivers in the matter. That 
is simply a plain business transaction, and I stated on this occasion 
that under the conditions, so far as I was concerned, I would not 
operate these plants further at a loss if I had all the money in the 
banks of Birmingham behind me for that purpose. Now, so much 
for that. 

Now, I claim that the results obtained from this receivership and 
the care of the property have been as satisfactory as they could pos- 
sibly have been under any kind of a receivership that might have 
been appointed. I do not hesitate to say that. Then, so far as con- 
cerns any damage having been done to these propeities by reason of 
their being shut down, or a damage to the interest of the estate, the 
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period between the shut down of the last plant is only from the 20th 
of December to the 3d of February, when the trustees were elected. 

I did not propose undef any circumstances to be a trustee. I an- 
nounced that very early ; I announced that I was going to end my con- 
nection with this affair with the end of the receivership. I had served 
the estate in the way in which I proposed, and I did not intend to go 
any further. But as it was intimated some two or three or four 
weeks, three weeks probably, before the election of the trustees, who 
would probably be elected, one of them being a practical iron man in 
our district, I went to him and said, " Now, the policy of the receiver- 
ship has been thus and so in reference to operating these plants. If 
your judgment is to the contrary, you shall have an opportunity to 
examine the whole situation, and to save any time I will undertake 
to put these plants in operation any day you say, you to be responsible 
for the results and any obligations assumed." He declined to do it, 
not only from the fact that he did not w^ant to act because he had not 
been elected, but he said it was his judgment that they should not be 
operated. 

Now, assuming that under some circumstances the receiver^ might 
be criticised if they shut down these plants and left them in a condi- 
tion where they could not be started up promptly at any time, they 
kept the mines pumped out of water, except two ore mines that haa 
been abandoned because they could not be used, one on account of the 
cost and othe other on account of the quality of the material. They 
kept them free of water. They kept the furnaces in excellent con- 
dition. They kept men there for that purpose. They kept them 
closely guarded. They kept the property all covered as far as it was 
necessary to be covered, so that on twenty-four hours' notice practi- 
cally, giving the men time to come back, which they would, because 
they are practically all idle, they could start up these plants. So 
there could be no loss in that particular, because the product, if manu- 
factured, could not have been sold at a profit. 

So far as concerns converting this raw material further into mar- 
ketable condition, the market price had become such that you could 
not sell it any way, and there was no probability of its going any 
lower, or of iron or steel going lower. So no harm was done there. 
All the finished product that the receivers received and all they 
manufactui^ed in the way of nails and fence wire, etc., was marketed, 
except, perhaps, there is about $40,000 worth which had not been sold 
when I left Alabama, the purpose of the receivers being, so far as 
possible, to convert all the convertible assets into liquid shape so that 
when the court should decide to distribute, or any disposition should 
be made of it, it would be in form to do so. 

The receivers were ordered by the court to make a full investigation 
of the books and accounts of this company, the conditions of its af- 
fairs, and to report in regard to the same. That is one of the first 
things they undertook to do. They found the books in considerable 
confusion, and it took some considerable time to get them straight- 
ened out so that this report could be made. 

But bearing upon the financial condition of this company, an 
examination of the books disclosed the fact that there was a discrep- 
ancy between the book records of material on hand in the way of 
product at the furnaces and elsewhere as between the inventory and 
the book record, which should have coincided c\o^\n., oi ^"1^^^^, 
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The discrepancy in the accounts receivable and bills receivable in- 
creased this amount to over $800,000. This $800,000 had been treated 
as a profit by the company when it was an actual loss and should have 
been charged immediately to the profit and loss account. 

So the result was that the showing was that this company had 
been losing money continuously for a long time, until, if these short- 
ages had been charged to the profit and Toss account, it would have 
shown about $1,300,000 loss as against a supposed profit. These are 
facts found in the report which I have filed, and they stand on 
record in the court, and every creditor and every interested party 
has had access to them, and there is no dispute of them, because this 
inventory has been taken again, and in the same report which the 
receivers will make in the next few days this will be mol'e clearly 
demonstrated. 

Now, as to that financial condition, this company had managed to 
incur an indebtedness on unsecured claims in the form of notes and 
open accounts of about $2,200,000. There was an additional lia- 
bility of about $1,000,000, and it was a mere contingency as to there 
being any equity in the collateral which was put up for the liability. 
For instance, when the company hacj exhausted all of its resources 
for raising money, the^y put in trust certain stocks of certain subsid- 
iary companies, of which they had acquired ownership through pur- 
chase of those stocks. If you will pardon me for digressing, that 
form of organization proved afterwards that the whole was tied 
together with a rope of sand, because these stocks through which the 
company had ownership, the properties not having been deeded to 
the parent company, were put into the Trust Company of America, 
and against them were issued or authorized to be issued $2,000,000 of 
collateral trust notes; that is, in addition to the other indebtedness; 
in addition to the bonds on the properties. There were $3,000,000 of 
bonds on certain properties, the original Southern Steel Company 
properties in x\labama. Then there was about $600,000 on one of 
the subsidiary companies; about $450,000 to $500,000 on another; 
and $1,000,000 on another. 

The company proceeded to raise money on these collateral trust 
notes. They sold $734,000 of those notes; at what price I do not 
know ; at least I do not now remember. Perhaps it was not disclosed 
in the statement. But they could find no further market for these 
collateral notes. So they made time notes of the company, its own 
notes, and gave these collateral trust notes as security for the short- 
time notes. 

In the first instance, they borrowed $150,000, for which they gave 
two to one of these collateral notes. In the next place, they borrowed 
$320,000, for which they gave three to one. The danger has been, 
and the danger is, unless those notes are paid, these collateral notes 
will fall into the hands of the holders of the company's straight notes 
and altogether become a claim against this stock that is trusteed in the 
Trust Company of America ; and if so, it will disintegrate the whole 
property; that is to say, these three properties last. acquired, partly 
in Alabama and in Tennessee and in Georgia, will be dissipated. 

Therefore, there is only a contingency as td there being any equity 
in that one million or eleven hundred thousand of mopey k) pay dfosQ 
notes. So you might say that the indebtedness of this company as ii 
stands to-dar is more than $3,000,000. 
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To meet these obligations the receivers find assets that perhaps 
may be converted into $700,000 or $800,000, in the way of material 
and accounts receivable, etc. That is the financial status of that 
company. 

The receivers believe and feel assured, really, that the statement 
which they have made in regard to the affairs of this company, as 
startling as it appears to be, is perhaps one of the greatest services 
they have rendered all of tjie interested parties, because it is the first 
time evidently that anyone ever knew where they stood — ^whether a 
creditor, a stockholder, or a bondholder — and it has aroused them, 
therefore, to begin to do something to try to save these properties 
or to reorganize them. 

I have been in constant correspondence with a prominent attorney 
of New York, of the firm of Hornblower, Miller & Potter, in regard 
to reorganization, giving all the assistance I could, and they have in 
a measure adopted a plan of reorganization, and they have borne 
out the testimony of the receivers to this effect. In this proposed 
plan they find it necessary to provide $1,000,000 at least to rehabili- 
tate the plants of the company, and $1,000,000 for working capital, 
and half a million dollars to take up tho notes I am talking about. So 
they are proposing to undertake to raise two and a half million 
dollars to put the property on its feet again. 

Senator Johnston. Outside of its debts ? 

Mr. Bush. Outside of its debts ; and there will be some compromise 
made with the creditors; I do not know what. That does not affect 
the bonded indebtedness to the extent of $5,050,000. 

I have wearied you with these details, probably, in order to justify 
the receivers in the action they have taken, and thereby indirectly to 
justify the action of Judge Hundley in appointing the receivers. If 
that be true, then nobody has been harmed and no damage done. 

Senator Johnston. I wish to ask you one question, Colonel Bush, 
if you will permit me. 

Mr. Bush. Certainly. 

Senator Johnston. Have any complaints been made by any 
creditor of the action or conduct of the receivers ? 

Mr. Bush. Not one that I have heard of. I will get to that after 
a while to show you just to the contrary. I have a document which 
I think will cover that point completely. 

I want to say this : As I stated in the beginniujg, I am not here to 
champion Judge Hundley, but I claim that the conduct of the re- 
ceivers, and the condition of the pro{)erties, the condition of the 
affairs of the company this day, fully justified him in the appoint- 
ments he made, however much desired the other appointments were. 
But I wish to call the attention of you gentlemen specifically to this 
one fact, which seems to me more clearly to vindicate his action in 
declining to appoint both the Messrs. Adler as receivers. 

You will understand that this petition was made by three creditors 
only, and when it was made it represented a comparatively small 
sum. When this petition was made the attorney of the bankrupt 
was there undertaking to get an arrangement that would be satis- 
factory to the bankrupt in the appointment of receivers; and the 
minutes of this company show that Mr. O. R. Hood, their attorney, 
was clothed with power to arrange for this receivership in a manner 
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that was satisfactory to the bankrupt. The coiiii:, of course, did not 
think it was its duty to please the bankrupt in this case, but to take 
care of the other interests that had been so much injured. These 
minutes are here and are available. 

Representative Burnett. I wish to ask you a question here, for 
fear I may forget it. That Avas not called to Judge Hundley's at- 
tention as a reason for not appointing the Adlers? 

Mr. Bush. Not that I know of. ^ 

Representative Burnett. He did not have those minutes? 

Mr. Bush. No; but he knew that Mr. Hood was there represent- 
ing the bankrupt. 

Senator Johnston. Mr. Hood stated yesterday that he had au- 
thority. 

Mr. Bush. Sure. 

Representative Burnett. He was the attorney for them. 

Senator Clarke, of Arkansas. He wrote the letter upon which the 
whole proceeding was predicated. 

Representative Burnett. That was in accordance with the banl^- 
ruptcy law. 

Mr. Bush. If these two gentlemen were essential to the care or 
reorganization of the property, why did not the creditors when they 
all met elect one or both of them ? They did not elect either. 

Representative Burnett. One or both, of whom ? 

Mr. Bush. The Messrs. Adler as trustee. 

Representative Burnett. They did not elect any of the other re- 
ceivers ? 

Mr. Bush. No, sir. The other receivers, so far as I know, are in 
the position I am. They did not care to be elected. 

Representative Burnett. Did not Adler also decline it? 

Mr. Bush. Possibly so. I do not know what he did, but I am talk- 
ing about their action in the matter. The point I am trying to make 
is simply this, that there is no evidence which has been found where 
the creditors demanded for their interest that these gentlemen origi- 
nally should have been appointed. 

Senator Clarke, of Arkansas. Outside of the three small ones who 
were on the original petition ? 

Mr. Bush. Outside of the three on the j)etition. 

Senator Ci;iARKE, of Arkansas. The original petition ? 

Mr. Bush. The original petition. 

Senator Clarke, of Arkansas. When the creditors assembled for 
the purpose of electing trustees what action did they take in reference 
to the approval or disapproval of the action of the receivers? 

Mr. Bush. I have a document here. This is a clipping from the' 
Age-Herald, of Birmingham. I did not attend the meeting of the 
creditors. I do not know whether the other receivers were there or 
not. I know that the receivers had no intimation of any action what- 
ever beir^^taken by the creditors with reference to their conduct or 
of the affafrs of the company. I did not know of this until I saw it 
in the papers. This is a part of the proceedings of the creditors' 
meeting : 

One of the features of the hearing was the motion made by W. P. G. Harding, 
president of the First National Bank, and who represents a large block of the 
creditors, which motion was seconded by Augustus H. Benners — 
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The gentleman who appeared before you yesterday — 

attorney for the petitioners named in the first petition, and which was unani- 
mously passed, indorsing the worl^ of .the receivers. This motion was as 
follows : 

"That the thanljs of the unsecured creditors and all parties in Interest of the 
Southern Steel Company are due to and are hereby tendered to T. G. Bush, 
EJdgar L. Adler, J. O. Thompson, and Elijah G. Chandler, as receivers of the 
said company, who were appointed by United States Judge Oscar R. Hundley, 
for the prudent, careful, and able management of the trusts confided to their 
keeping." 

That answers your inquiry, Senator Johnston. 

Senator Johnston. Yes. 

.Mr. Bush. I want to say this: It occurs to me, without having 
any personal interest in the matter, in the interest of justice and fair- 
ness, that this charge against Judge Hundley, so far as it concerns the 
matter of the receivership, is frivolous, and it is an attempt to inject 
a business matter into politics in which it has no place. 

Senator Clarke, of Arkansas. Colonel Bush, those are conclusions 
which we can draw for ourselves. There is one matter of fact which 
I should like to have you cover by a statement, as you promised you 
would do. You made a statement that Mr. Benners did not represent 
the interest of the bondholders, the stockholders, or the creditors. 
You said that you would cover this statement by a later statement. 
Now is a good time to make that statement. 

Mr Bush. As I understand, without having the testimony of Mr. 
Benners before me, it was a criticism of the receivers, or that the 
results were not satisfactory to the creditors. This resolution which 
I have just read is my answer to that. 

Senator Clarke, of Arkansas. Do you mean to say that he was 
net retained on the part of the three creditors named in the petition 
which he presented ? 

Mr. Bush. No, sir ; I do not say that. 

Senator Clarke, of Arkansas, i ou mean that he did not represent 
the true, broad interests of the parties hj the course he was taking, 
and you did not mean to say that he did not technically represent 
them on the record ? 

Mr. Bush. No. I think it is reasonable to assuitie, and I do not 
think there is any doubt, that these creditors were represented at 
that meeting. 

Senator Clarke, of Arkansas. State, if you know, how much the 
three creditors who formed the original petitioners represented of 
the $3,000,000 or $4,000,000 of unsecured debts.^ 

Mr. Bush. I do not think it was $-25,000. I do not remember 
distinctly, but I do not think it was over that. I could furnish you 
the information accurately any day you want it. 

Senator Clarke, of Arkansas. Now, let me ask you a few more 
questions. Do you know how long it was after the original petition 
was filed before it was supplemented by the intervention of additional 
creditors ? 

Mr. Bush. No, sir; the records are here to give you that infor- 
mation. 

Senator Clarke, of Arkansas. Do you know whether or not all the 
creditors agreed that the corporation was insolvent, and was therefore 
a fit subject to be administered in the bankruptcy court ? 

Mr. Bush. No, sir, I do not; but I would state this: The attcwjtikA^ 
for the bankrupt stated to me that one of his mam ipuT^o^fc^ ^^^ \5i 
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prevent, if possible, having the estate declared insolvent, although 
he was urging it to be declared a bankrupt. I judged from his state- 
ment that he thought it would have some bearing upon the form of 
reorganization. 

Senator Clarke, of Arkansas. You seem to have been appointed 
subsequently to the original order of the court appointing Adler, 
Thompson, and Chandler. What additional showing was made to 
the court to justify it in supplementing its original action by the ap- 
pointment of yourself? 

Mr. BrsH. Aly understanding was that during that week there was 
no action practically taken by the receivers, neither one taking the 
initiative. I, do not know, but probably Mr. Thompson or Mr. 
Chandler may have brought up the matter of this existing friction 
or inactivity to the attention of the court; that they could not go on 
as under the then existing conditions; that something must be done 
to bring about 

Senator Clarke, of Arkansas. Misunderstanding between the re- 
ceivers or misunderstanding between the creditors and the receivers? 

Mr. Bush. Between the receivers only, I think. I do not think it 
was anything serious, but I 

Senator Clarke, of Arkansas. Had they made the bond up to that 
time? 

Mr. Bush. Yes, sir. 

Senator Clarke, of Arkansas. Upon whose suggestion were you 
appointed ? 

Mr. Bush. I think it was chiefly a matter with the court. I was 
telephoned from Himtsville. Some one said the judge wanted to 
know if under the circumstances I would act. 

Representative Burnett. Who telephoned you? 

Mr. Bush. I do not know. I think he telephoned me himself dur- 
ing the day, and I think Mr. Thompson, one of the receivers, tele- 
phoned me. 

Senator Clarke, of Arkansas. Had you made to him any applica- 
tion for the place ? 

Mr. Bush. No^ sir. In the first instance I declined to have any con- 
nection with it. 

Senator Clarke, of Arkansas. Who applied to you on the occasion 
when you declined? 

Mr. Bush. There were several ; two or three of the creditors. 

Representative Burnett. Give their names^ Captain, please. 

Mr. Bush. I can not recall them now. Several came to see me to 
know if I would serve. I can not recall them just now, but I had sev- 
eral interviews with them. 

Representative Burnett. Please state the names of those with 
whom you had interviews? 

Mr. Bush. I think one of them was Mr. Malone, who is in the in- 
surance business. I think another was Mr. Van, of Van & Young 
Supply Company. They came and discussed the matter with me. 
Mr. Thompson came to see me as one of the receivers, to ask me if 
I would not help them out, and I declined. I sent him tx) two or three 
other people. I simply did not want to be 

Senator Clarke, of Arkansas. On the occasion when you were ap- 
pointed you did not seek the place or authorize anyone else to present 
jour name ? 



NOMINATION OF OSCAB R. HUNDLEY. 97 

Mr. Bush. Xo, sir. I said to Mr. Thompson, " If you get into a 
condition where you have got to have some help, I will try to help 
you out." But I did not expect anything to come from that; and 
when the judge acted in the matter I was phoned and asked if I 
would accept under the circumstances. 

Senator Clarke, of Arkansas. ^Miat business were you engaged 
in at the time ? 

Mr. Bush. The iron and coal business. 

Senator Clarke, of Arkansas. Were you fairly well employed? 

Mr. Bush. Yes, sir ; about as much as I desired to be. 

Senator Clarke, of Arkansas. Did the fact of your being added 
to the list of receivers increase the cost of the receivership ? 

Mr. Bush. I hope not. There has been no question raised as to 
the compensation of the receivers. So far they have not made their 
report, and nothing has been done in regard to the matte i*. 

Representative Burnett. What are they asking for? 

Mr. Bush. They are asking for nothing particularly that T know 
of, except that I have stated to the receivers that I would not, under 
any circumstances, consent to an amount exceeding about $80,000 for 
the four receivers. 

Representative Burnett. And how much for lawyers' fees? 

Mr. Bush. I had no right to tell the lawyers, but I did. I told 
them I would protest against an amount exceeding $15,000 for the 
three attorneys. I do not know w^hat the action of the court will 
be. I do not suppose the receivers will ask for any particular 
amount. I suppose it will be referred to a referee, and he will in- 
vestigate. I do not think it would be a proper matter for the re- 
ceivers to name an amount. 

Senator Clarke, of Arkansas. You also said that you had an un- 
derstanding when you were appointed receiver that you could shut 
down any plant at any time, whenever you found it could not be 
operated profitably? 

Mr. Bush. Yes, sir ; that was the condition. 

Senator Clarke, of Arkansas. With whom did you have that un- 
derstanding? 

Mr. Bush. I sent the message to the court through Mr. Thompson, 
who was then in Huntsville. I was in Birmingham. 

Senator Clarke, of Arkansas. You say you paid off that amount 
of floating indebtedness, which aggregated $115,000, due to labor? 

Mr. Bush. Lacking a few thousand dollars, Senator. 

Senator Clarke, of Arkansas. And that you have on hand now 
about $100,000 of nioney? 

Mr. Bush. Yes, sir ; near that. 

Senator Clarke, of Arkansas. From what source derived ? 

Mr. Bush. From converting raw material on hand into money, col- 
lecting money, commissaries, and so forth, so far as the men were 
willing to take checks for them. 

Senator Clarke, of Arkansas. Then, if I understand you, there 
never arrived a time when it was necessary for the receivership to use 
its credit for the purpose of raising additional funds? 

Mr. Bush. Not a dollar. 

42158—08 1 
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Senator Clarke, of Arkansas. That, as a matter of fact, you had 
available promises of advances which you could have employed in 
that way if you had found a way in which it could be done profit- 
ably? 

Mr. Bush. Yes, sir; we did not do it. 

Senator Clarke, of Arkansas. You found no way in which in your 
capacity of receivers that could be done? 

Mr. Bush. No, sir; that is true. 

Senator Clarke, of Arkansas. When the creditors came to survey 
the situation they found that it was not $250,000, but $2,500,000 which 
was necessary to put the company on its feet as a going busihess 
proposition. 

Mr. Bush. That seems to be the understanding. 

Senator Clarke, of Arkansas. That is all. 

Representative Burnett. The $250,000 that was required was 
necessary to start it running again or keep it running? 

Mr. Bush. It was already running. 

Representative Burnett. I know, but was not something nec- 
essary to pay the pay rolls? 

Mr. Bush. We raised the money to pay them. 

Representative Burneti\ Out of what there was on hand? 

Mr. Bush. What we could collect and what we could sell. 

Representative Burnett. And what you made? 

Mr. Bi SH. No, sir. I suppose the receivers in their operations, 
by the reduction of costs, and so forth, might probably have made 
$25,000 during the five or six weeks, but that was merely nominal. 

Representative Burnett. How much commissaries were on hand? 

Mr. Bush. In the jurisdiction of the Alabama receivers, about 
$75,000 or $80,000. 

Representative Burnett. That was converted into cash? 

Mr. Bush. Not all. That was reduced to something like $40,000 
on the 1st of January. 

Representative Burnett. Then they had a lot of finished products 
which they sold? 

Mr. Bush. Yes, sir. 

Representative Burnett. And paid off the pay rolls? 

Mr. Bush. Yes, sir. 

Representative Burnett. The cuiTcnt pay rolls and the past pay 
rolls, both? 

Mr. Bush. Yes, sir. 

Representative Burneit. When were they paid? 

Mr. Bush. At different times. The first week after the receiver- 
ship they paid one-third. The first pay day they had in November 
they paid one-third of the October pay roll ; those that had not been 
paid entirely. 

Representative Burneit. A week after the appointment of the 
receivers ? 

Mr. Bush. No; it included that week. The pay days come about 
the 15th and 20th of each month. For instance, the receivers took 
charge on the 24th-25th of October. The pay day came about the 
20th of November. • The receivers paid that one week of their own 
pay roll, and paid one-third of the other pay rolls where they did 
not pay them entirely. 



NOMINATION OF OSCAR R. HUNDLEY. 99 

Eepresentative Burnett. You made an effort to borrow some 
inoney from the banks? 

Mr. Bi'SH. No, sir. 

Representative Burnett. Did you not try to borrow some money 
from the Gadsden banks or either of them? 

Mr. Bush. No, sir; I had conferences and asked them whether, if 
r needed it, they would lend it; I did not know that I would need it. 

Representative Burnett. Nor from the Birmingham banks? 

Mr. Bush. No, sir. The promise that I had reference to was 
from one of the Birmingham banks. That is the only promise T had 
of any funds. I had a conference with the bankers in Gadsden; I 
told them T thought I would not need it, but asked them if they 
would furnish a certain amount if T needed it, but they did not agree 
to it. 

Representative Burnett. What banks in Gadsden ? 

Mr. Bush. I had conferences with all three. There are three of 
them there, I think. 

Representative Burnett. Yes. 

Mr. Bush. I met representatives of the three banks. 

Senator Dillingham. And you secured no promises? 

Mr. Bush. No, sir. I told them I might not want it, or I might 
want it only in part. I presented it to them because I knew from the 
local standpoint that they had been interested in -locating those plants 
at Gadsden, but they did not seem to take enough interest to help, if 
I should need it. 

Representative Burnett. Did vou not negotiate with one of the 
Birmingham banks for $16,000? 

Mr. Bush. No, sir. I got a promise of what I wanted — $15,000 or 
$20,000, but I did not use it. 

Representative Burnett. You did not run the plants outside of 
the State? 

Mr. Bush. No, sir. 

Representative Burnett. You had nothing to do with them? 

Mr. Bush. No, sir. 

Representative Burnett. You had the principal management of 
the plant after you came in ? 

Mr. Bush. No, sir. I was the spokesman, but I made it a point 
never to undertake any matter of any kind without the concurrence 
of the other receivers. I made them share the responsibility. 

Representative Burnett. How many times did Thompson or 
Chandler ever visit the Gadsden plant? 

Mr. Bush. I do not know. 

Representative Burnett. Did they ever ^o there at all ? 

Mr. Bush. I do not know whether they did or not. I do not think 
it was necessary. 

Representative Burnett. You went? 

Mr. Bush. Yes, sir. 

Representative Burnett. You thought it was necessary for you 
to go? 

Mr. Bush. Yes, sir. 

Representative Burnett. You were in the active management of 
it? 

Mr. Bush. I was to that extent. 
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Representative Burnett. You say the attorneys want Jibout 
$15,000. Who are the attorneys? 

Mr. Bush. The attorneys are Mr. Benners 

Representative Burnett. For whom? Whom did he represent? 

Mr. Bush. He was supposed to represent — I suppose he was en- 
gaged by Mr. Adler. These arrangements were all made before I 
became a receiver. 

Representative Burnett. Then you do not know of your own know- 
ledge that he was the attorney for one of the receivers ? 

Mr. Bush. I do. 

Representative Burnett. Which one? 

Mr. Bush. I say he was engaged by Mr. Adler. I think Mr. E. K. 
Campbell was engaged by Mr. Chandler ; Mr. Dryer by Mr. Thomp- 
son. I thought three were quite enough. I did not bring in one. 

Representative Burnett. Campbell by Chandler and Diyer by 
Thompson ? 

Mr. Bush. Yes, sir. 

Representative Burnett. Three firms of lawyers, and you say you 
did not employ one? 

Mr. Bush, t did not think it was necessary to have any more: One 
would have l>een enough for me if I had started out in the first in- 
stance. 

Representative Burnett. ^Vhat firms were they? 

Mr. Bush. Which!? 

Representative Burnett. Of lawyers. 

Mr. Bush. I think Mr. Benners is of Percy & Benners; Mr. Camp- 
bell, I think, is of Campbell & Johnston. I do not know who Mr. 
Dryer has as a partner. I do not think he has one; I am not sure. 

Representative Burnett. Dryer is at Talladega? 

Mr. Bush. No, sir ; he is at Birmingham. 

Representative Burnett. Dryer has no partner? 

Mr. Bush. Not that I know of. I do not think he has a partner 
in Birmingham. 

Representative Burnett. Did Mr. Benners, of Percy & Benners, 
as a matter of fact, at the creditors' meeting, represent more than 
half the creditors ? 

Mr. Bush. I do not know anything about that. I was not there, 
and do not know whom he represented. Not knowmg what Mr. 
Benners said, except that I had reason to infer that he must have 
criticised or objected to the receivership, I produced this resolution 
to show that he was there and seconded the motion, and consequently 
all the creditors he represented must have indorsed the action of the 
receivers. 

Representative Burnett. You do not know that he criticised at all 
the management by the receivers ? 

Mr. Bush. I do not know, sir, that he did. I know he must have 
criticised the results if he said the interests were damaged by reason 
of not appointing one set of receivers and appointing another. I 
undertake to give the results and to show that there was no damage. 

Representative Burnett. He said the interests had been damaged 
by not running the concern? 

Mr. Bush. Did he say that? 

Representative Burnett. I do not remember that he did. Mr. 
Hood made some such statement as that. 
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Mr. Bush. If he did, he did not know what he was talking about. 

Representative Burnett. I do not think he was criticising the 
management by the receivers. 

Mr. Bush. He did, if he said that it ought to have been kept run- 
ning when it was not. 

Representative Burnett. Let nie ask you a question. If the whole 
properties in Georgia and Alabama and Tennessee had been under 
one management, the expenses would have been less? 

Mr. Bush. What expenses ? 

Representative Burnett. The expense of conducting it; the ex- 
pense of the receivership. 

Mr. Bush. I suppose so. 

Representative Burnett. Other expenses were entailed in Georgia 
and Tennessee by having separate receiverships? 

Mr. Bush. Of course, but the chief receivership in Georgia could 
not have been avoided, because it was in the State court, and the 
United States judge refused even to make a request to them to come 
into his own court. 

Representative Burnett. As ancillary from the Alabama court? 

Mr. Bush. No, sir; from his own court in Georgia, because Mr. 
Adler was receiver of other properties which were immaterial, which 
amounted to very little, outside the properties Mr. Hurt was receiver 
for in the name of the Georgia Steel Company. 

Senator Clarke, of Arkansas. Which Adler ? 

Mr. Bush. 'Edgar Adler; the same one who was receiver in Ala- 
bama. Before I was appointed at all he was appointed receiver of 
certain properties in Georgia. 

Representative Burnett. By the Georgia court ? 

Mr. Bush. Yes. sir; by the Georgia Federal court. 

Representative Burnett. Mr. Thompson was not? 

Mr. Bush. No, sir. The property in Tennessee was in Judge 
Clarke's court, and Judge Clarke appointed a man named Nixon 
receiver. Judge Clarke appreciated the fact that the properties 
ought to be together, and announced his intention of appointing me 
receiver, which I did not care anything about, except he thought they 
ought to be under the control of one management. But Judge New- 
man having decided that it was not proper to do it in Georgia, Judge 
Clarke waived his action in Tennessee. My understanding is that 
they took the position that they would not transfer these properties 
until trustees were elected. Therefore, just as soon as the receivers 
got things in shape so that they could make a proper report and turn 
over the properties properly, they suggested to the court that the 
trustees be elected as early as practicable, so that all these properties 
might go under one control. There was no importance attached to 
it for control of operation, because they would have been operated 
at a loss if they had been. 

Senator Clarke, of Arkansas. What receivers made that sugges- 
tion? 

Mr. Bush. The receivers in Alabama. It was for the purpose of 
keeping the property under one control, so that the reorganization 
could take place. 

Representative Burnett. You made the suggestion for the ap- 
pointment of trustees ? 

Mr. Bush. Yes, sir. 
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Representative Burnett. You made it to the court? 

Mr. Busii. Yes, sir. 

Representative Burnett. Was it in writing? 

Mr. Bush. I do not know whether it was or not. 

Representative Burnett. You as one of the receivers. 

Mr. Bush. I suggested to our attorneys to do it. I do not know 
in what form they made it. Mr. Campbell or Mr. Dryer conveyed the 
suggestion of the receivers to the court. Just in what form they 
did it, I do not know. 

Senator Clarke, of Arkansas. The receivers have done nothing 
from first to last in the management of the company to protract the 
period of their receivership? 

Mr. Bush. Not at all. I have been desirous of getting out as fast 
as possible. 

Senator Clarke, of Arkansas. You say you have been connected 
with the coal and iron business in Alabama for the last seventeen 
years ? 

Mr. Bush. Yes, sir. 

Senator Clarke, of Arkansas. What concerns have you been con- 
nected with and in what capacity? 

Mr. Bush. I have been for seventeen years president of the Shelby 
Iron Company, which owns two furnaces. I organized and became 
president of the Alabama Consolidated Coal and Iron Company 
and was president of that company for seven years. That company 
had four furnaces, three large coal mines, about a dozen coke ovens, 
and three large ore mines. 
. Senator Clarke, of Arkansas. What was its capitalization? 

Mr. Bush. It had about $5,000,000 of stock. One and a quarter 
millions of that stock — preferred stock — was afterwards redeemed 
in 5 per cent bonds. 

Senator Clarke, of Arkansas. Are you interested in those com- 
panies, or either of them, now ? 

Mr. Bush. I am president of the Shelby Iron Company. I re- 
signed a year ago fiom the Consolidated Company. That company 
paid dividends from three months after it was organized until I left 
it, and paid interest on its bonds. 

I think I may be permitted, as a citizen, to say this in commenda- 
tion of Judge Hundley as a suitable judge for that court. 

Senator Clarke, of Arkansas. You may express an opinion about 
it, if you like. 

Mr. Bush. I should like to say that while I belong to a different 
political party from that of Judge Hundley, I think he is acceptable 
to the people. I have known him for twenty years. I served in the 
legislature with him about twenty years ago. I have known him 
well since then. He is a good lawyer. He stands well socially. He 
is a man who has acquired by his own efforts quite a competency, 
and so far as my knowledge of the feeling of members of the ju- 
diciary and the merchants and business men of our section of the 
country goes, he is very highly approved, and I think that approval 
has been strengthened by his conduct of the cases and the dispatch 
of business in the court since his incumbency. I think I can afford 
to testify that much. Judge Hundley is under no obligations to 
me and I am under none to hini whatever, but I think it is just to 
sav that much in his behalf. 
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Representative Bubnett. Yon say that Hundley acquired his 
competency by his own efforts? 

Mr. Bush. Yes, sir. That is my understanding. I do not mean all 
the property he has. I understand he inherited a jrood property 
from his father. But I have been informed by his friends — I think 
he told me himself — ^that his father refused to aid him financially 
until he made a showing for himself. I do not know that to be a fact. 
I do not know that this is a matter of importance one way or the 
other. 

Kepresentative Burnett. I think not, either, but I understood 
you to say that he acquired a competency by his own efforts. 

Mr. Bush. That is my understanding. I will qualify it by saying 
that I have no personal knowledge of that. 

Kepresentative Burnett. Is it your understanding that he inher- 
ited considerable property from his father's estate ? 

Mr. Bush. Yes, sir; that is in addition to that. 

Representative Burnett. You said something about injecting poli- 
tics into this matter. What politics has been injected into it ? 

Mr. Bush. I have seen it stated that this is a political office, and it 
is an office, I suppose, that the Democratic party would like to see 
filled by a Democrat. 

Representative Burnett. Do you think a judicial office is a polit- 
ical office? 

Mr. Bush. I do not think it ought to be, Mr. Burnett, but I think it 
is. It is made so. 

Representative Burnett. Have you heard that any Member who is 
protesting here expected or hoped that any Democrat would be 
put in ? 

Mr. Bush. No, sir; but T have seen it stated in the papers as com- 
ing from Washington that the opposition was in part due to the fact 
that the Democratic Representatives from Alabama expected that if 
they could hold this appointment over, possibly a Democrat might be 
President next time, and they could get a Democrat on the bench. 

Representative Burnett. A year and a half? 

Mr. Bush. Yes, sir; it is a long time to look ahead. 

Representative Burnett. A long ways off. You saw tliat in the 
papers ? 

Mr. Bush. Yes, sir. 

Representative Burnett. And that is what you meant by inject- 
ing politics into it ? 

Mr. Bush. I know politics gets into these things. I am not a 
youth. 

Representative Burkett. Do you think Senator Pettus a year and 
a half ago had any political opposition to this confirmation? 

Mr. Bush. I do not know. Senator Pettus is dead and gone. 

Representative Burnett. Do j^ou think he was caj^able of it? 

Mr. Bush. Not Imowingly. But I do not propose to discuss what 
Senator Pettus said or did. 

Representative Burneti-. You know he filed the first opposition 
ever made ? 

Mr. Bush. I think he did. I heard so. I do not know it. 

Representative Burneit. Referring to the two crjeditors who 
asked you to take the receivership, Malone and the other one, one of 
them had a claim of about $2,700 ? 
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Mr. Bush. I do not remember. That did not affect me one way 
or the other. 

Eepresentative Burnett. I know. 

Mr. Bush. I happened to mention that some one suggested the 
matter to me. 

Representative Burnett. The other was an insurance broker who 
had a claim against the company for insurance? 

Mr. Bush. Probably so. 

Eepresentative Burneit. Did you not state to Judge Hundley or 
write to him, or have someone write to him, that you thought the 
concern could be run and that you could finance it? 

Mr. Bush. No, sir. I said to Mr. Thompson, when he urged me in 
this matter, *' I might do it if I can be of any service." He said 
"Will you not consent under certain circumstances to aid? " and I 
wrote Mr. Thompson a note. I said to him, " If it appears necessary 
or desirable that I should do this to aid you, I will undertake to 
do it. I will not guarantee anything. I will undertake to finance 
it, if it is necessary to be done," but with the distinct understanding 
that I would not accept the trust if I did not have the privilege oi 
shutting down the plants that were not profitable. 

Representative Burnett. You told Thompson that? 

Mr. Bush. Yes, sir. 

Representative Bx^rneit. You did not tell Judge Hundley that? 

Mr. Bush. No, sir; I did not see him. 

Representative Burnett. In his order appointing you there was no 
such statement? 

Mr. Bush. I suppose he made the stateme:^t to the Judge, be- 
cause I told him to do it, if I was to be appointed. 

Representative Burnett. You have not seen the decree? 

Mr. Bush. The decree specified to operate, if it could be done 
profitably. 

Representative JBurneit. You do not know the amount of the 
claims of these creditors ? 

Mr. Bush. Oh, no ; and I do not care. 

Representative Burnett. I did not ask for that. That was not an 
answer to my question. 

Mr. Bush. Then I do not know. 

Senator Clarke, of Arkansas. Which creditors do you refer to? 

Representative Burnett. The creditors who asked him to act. 

Senator Clarke, of Arkansas. Oh, yes. 

Representative Burnett. Did you not confer with Senator John- 
ston and get him to write Judge Hundley or suggest to him your 
name as receiver and state that you could finance it, or something of 
that kind? 

Mr. Bush. No, sir. 

Representative Burnett. Nothing of that kind ? 

Mr. Bush. No, sir. 

Senator Johnston. Did you ever have any conference with me 
about it? 

Mr. Bush. Not the slightest. 

Representative Burnett. That is all. 
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STATEMENT OF ATJGTJSTTJS BENNEKS— Kesnmed. 

Representative Burnett. I should like to ask Mr. Benners a few 
questions. 

Senator Dillingham. Let him be recalled. 

Mr. Augustus Benners appeared before the subcommittee. 

Representative Burnett. In regard to the resolution of thanks to 
the receivers adopted at the creditors' meeting, I will ask you to state 
what the resolution was. Was it in writing? 

Mr. Benners. No, sir. At the meeting of creditors at which trus- 
tees were elected, about a week ago, some little unpleasantress was 
created by some one putting in nomination Mr. J. O. Thompson for 
one of the trustees, and with some little feeling, I think, he got up 
and stated it was done without his consent or knowledge and that he 
desired that his name be withdrawn. After the trustees were elected 
and the meeting was about to adjourn, Mr. Harding, of the First 
National Bank, got up and moved verbally that the thanks of the 
creditors be extended to the receivers. I was present, voting these 
creditors' claims, with another gentleman with whom I was associated, 
voting nine-tenths of them in number and amount. It occurred to 
me that it was*a courtesy simply to extend the thanks of the creditors 
to the receivers, exactly in the manner that you accept with regret the 
resignation of a director whom you have put out. It was nothing in 
the world but a little passing courtesy to smooth over a little ill-feel- 
ing that had been perhaps engendered at that meeting. It had no 
significance whatsoever. 

Representative Burnett. That was all of the motion ? 

Mr. Benners. That was all of the motion — " I move that the thanks 
of the meeting be tendered the receivers." Afterwards I saw the 
resolution in the newspaper, and it had been elaborated and given a 
turn which never occurred to anybody at the time it was adopted. 

Representative Burnett. And was not the resolution which was 
offered there? 

Mr. Benners. The resolution was simply " I move that the thanks 
of the meeting be tendered to the receivers." 

Representative Burnett. Do you know who elaborated it or 
changed it? 

Mr. Benners. No ; I have no idea about that. Judge Hundley has 
a press agent down there. Who he is I do not know. 

Representative Burnett. Do you know anything about the amount 
of the claims of Malone and of the Young & Van Supply Company? 

Mr. Benners. No, sir ; I do not. 

Representative Burnett. Do you know anything about the amount 
of them ? 

Mr. Benners. No, sir ; I do not. 

Representative Burnett. Are they large or small ? 

Mr. Benners. The claim of the Young & Van Supply Company, I 
think, is for some $5,000 or $6,000. That is my recollection. The 
claim of Malone, I imagine, is a small one. He is an insurance man. 
Probably it is for an insurance premium or something of that kind. 

Senator Clarke, of Arkansas. In what capacity is Mr. Harding 
connected with the First National Bank ? 

lifr. Benners. He is president of the First National Bank. 
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Senator Clarke, of Arkansas. Is that a bank of any importance in 
your town ? 

Mr. Benners. Yes, sir; it is the bank I referred to yesterday. 

Senator Clarke, of Arkansas. How many creditors were person- 
ally present at the meeting at which the trustees were selected? 

Mr. Benners. a very small number, Senator. I do not recall a 
single claim which was voted in person by the owner. 

Senator Clarke, of Arkansas. About how many would you say 
were present ? 

Mr. Ben neks. As I stated, T can not recall a single creditor who 
voted in person. 

Senator Clarke, of Arkansas. How many were there by their rep- 
resentatives ? 

Mr. Benners. I think there were probably a dozen lawyers, about, 
who voted claims. All the claims were voted either by lawyers or by 
proxies. 

Senator Clarke, of Arkansas. The entire number of persons as- 
sembled did not exceed a dozen ? 

Mr. Benners. There were a great many more people in the court 
room. I should say there were fifty or seventy-five people in the 
court room. 

Senator Clarke, of Arkansas. Interested in the estate ? 

Mr. Benners. A great many of them were. It was the usual court- 
room crowd — parties, attorneys, spectators, officials. 

Senator Clarke, of Arkansas. And there were about a dozen at- 
torneys representing creditors? 

Mr. Benners. About a dozen participating in the proceeding. 

Senator Clarke, of Arkansas. In offering and adopting the reso- 
lution it was not the purpose to condemn anything the receivers did? 

Mr. Benners. No, sir. 

Senator Clarke, of Arkansas. If it had any purpose, it did not 
have that purpose ? 

Mr. Benners. No, sir. I do not understand that the receivers have 
done anything to be condemned for. If my testimony created any 
such impression, or if anybody else's testimony has created any such 
impression, I think it should be corrected. 

Senator Clarke, of Arkansas. You complained, I believe, that the 
failure to appoint Adler had the effect of stopping the operations of 
the different plants constituting the property ? 

Mr. Benners. Yes, sir. I think had the Adlers been appointed 
the entire plant would not have been shut down. I think there would 
have been a reduction in the number of mills, and so forth, actually 
operating. 

Senator Clarke, of Arkansas. Would not the desirability of con- 
tinuing the operation of the plant have depended upon whether it 
could be operated profitably? 

Mr. Benners. To be sure. 

Senator Clarke, of Arkansas. Are you prepared to say whether 
any sort of management would have made operation of the plant 
profitable ? 

Mr. Benners. Yes, sir; there were certain portions of the plant 
that could be run very nicely. 

Senator Clarke, of Arkansas. Would you put your judgment in a 
matter of that kind against that of Captain Bush? 
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Mr. Benners. No; I would not. Captain Bush has had some prac- 
tical experience as an operator. I am a lawyer, and have had none. 
In a matter with which he is familiar and I am not I would not 
match my judgment against his. 

Senator Clarke, of Arkansas. When you made the statement that 
you thought it could have been operated profitably under the manage- 
ment of the Adlers, you merely gave a surface opinion based on a 
general knowledge of this district? 

Mr. Benners. Yes, sir; a knowledge of the men, and that sort of 
thing. 

Senator Clarke, of Arkansas. Are you familiar with the history 
of the several plants as it was made under the management of those 
who owned them? 

Mr. Benners. Yes, sir; of some of thenL 

Senator Clarke, of Arkansas. It is your knowledge that the his- 
tory of the operations of the plants shows a profit ? 

Mr. Benners. Yes. If I may go into detail about that sort of 
thing, there are certain plants out of which considerable money was 
made. Lacey & Butte, the owners, made considerable money out of 
them and then sold their property to the Southern Steel Company 
at a very handsome profit. 

Senator Clarke, of Arkansas. I am talking about the management 
of the Southern Steel Company. 

Mr. Benners. You understand these plants I mention are parts 
of the Southern Steel Company propei-ty. They made a great deal 
of money out of them. 

Senator Clarke, of Arkansas. The Southern Steel Company did, 
or the former owners? 

Mr. Benners. I say Lacey & Butte sold their plants to the South- 
ern Steel Company, which plants thereafter became a part of the 
property of the Southern Steel Compan}-. They made a great deal 
of money out of their plants. I was familiar with the matter during 
their operation of them. 

Senator Clarke, of Arkansas. But not with the operations of the 
Southern Steel Company? 

Mr. Benners. No, sir. I would not undertake to say whether the 
Southern Steel Company made or lost money. My impression is 
they lost it. 

Senator Clarke, of Arkansas. That is all. 

Kepresentative Burnett. They had not sold out a verv gi'eat 
while? 

Mr. Benners. About two years ago. 

STATEMENT OF SENATOR JOSEPH F. JOHNSTON. 

Senator Johnsix)n. I think I will make a brief statement here, 
since I have been drawn into the controversy. 

Senator Clarke, of Aikansas. I suppose it will be satisfactory to 
Senator Bacon, if it is satisfactory to these gentlemen. 

Representative Richardson. It is perfectly satisfactory. 

Senator Johnston. I wish to say, as there seems to be an attempt 
to draw me personally into this matter, that I have never, at any 
time, at any place, directly or indirectly, made any request or or sug- 
gestion to Judge Hundley in regard to this receiverstvip., o\! «.w^t\v\w^ 
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connected with it, in any manner, shape, or form. I was not present 
in Alabama when Colonel Bush was appointed, and did not know 
that his name was being considered until after I saw his appointment 
announced in the paper. I have never at any time or place expressed 
my intention either to oppose or vote for the confirmation of Judge 
Hundley. I have said that I should not oppose his confirmation be- 
cause he is a Republican, but that it would depend upon the charges 
and the evidence that was taken upon the hearing or presented 
against him. 

Personally, my relations with him are friendly, but I have stated 
that if any cause was here shown why he was an unfit man to be 
judge, I felt at liberty to oppose his confirmation. I am under no 
pledge, promise, agreement, understanding, expressed or implied, as 
to my action in the premises ; and I do not quite enjoy being thrust 
into this case unnecessarily by any intimation that I have in any 
manner, shape, or form taken any action to influence his conduct as 
judge. That is all T care to say. 

Representative Burnett. T wish to disclaim any such intention, 
if Senator Johnston understood that from any question I asked Mr. 
Bush. The statement he had made was that the receivership was 
unsolicited on his part, and in cross-examination of that I asked 
him the question, because some one had said to me that he understood 
that Captain Bush asked Senator Johnston to write a letter recom- 
mending his appointment. ^Miether Senator Johnston did or not 
was not stated. T desire to state here that if Captain Bush had 
asked me to recommend him to Judge Hundley as a suitable man for 
the position, Imowing him as T do, I would not have hesitated to have 
done so, because of my knowledge of his capacity for the place. T 
desire to disabuse the mind of Senator Johnston, and that of any 
member of the committee, that I had any such idea, or that 1 had 
ever said or intimated such a thing. 

Senator Johnston. So far as Colonel Bush is concerned, or any- 
one else, I can say that no one ever made any request of me in the 
matter, and if they had, whilst I thitik Colonel Bush is one of the 
most capable men in the entire State to have been appointed receiver, 
I should have declined to give a recommendation pending the con- 
firmation of Judge Hundley. 

Representative Burnett. I do not want the governor to misunder- 
stand me. There was no such purpose, or intention, or thought. 

Representative Richardson. Colonel Bush mentioned a firm of 
lawyers by the name of Campbell & Johnston. 

Senator Johnston. T am very srlad to say that that Mr. Johnston 
is my son, and T am very proud of the fact. 

I desire to say further that I understand a very large number of 
members of the bar in this district have indorsed Judge Hundley; 
that two-thirds, nearly, of the legislature of Alabama has indorsed 
him; and quite the same proportion of the supreme judges in the 
State ; and I have had, I believe, two letters opposing his confirma- 
tion, and not one from the bar of Birmingham, not one from a mem- 
ber of the legislature, not one from a justice of the supreme court, and 
if there be any change of sentiment, as indicated by Mr. Benner, on 
the part of the bar of Birmingham, and T think I know nearly all 
the members of the bar, nearly three hundred, not one of them has 
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confidentially, or otherwise, asked me to withdraw his name or to ex- 
press any change of sentiment in regard to Judge Hundley's confir- 
mation. 

Representative Richardson. Senator, in your experience as gov- 
ernor of Alabama you found out, did you not, how easy it was for 
men to sign petitions to have things done? 

Senator Johnston. I think that 

Representative Richardson. I do not believe there has been any 
governor of Alabama who was disposed to pay less attention to peti- 
tions unless there was good reason for it, than you were in your ad- 
ministration of that great office. 

Senator Johnston. I paid respectful attention to every petition 
that was presented to me. 

Representative Richardson. Yes, and then acted as you pleased. 

Senator Johnston. I formed my own conclusions. I followed my 
own judgment rather than that of mere numbers. 

(At 12.15 p. m. the subcommittee adjourned until Friday, Februaiy 
14, 1908, at 3 o'clock p. m.) 



Washington, D. C, Februaiy H^ 1908. 

The subcommittee met at 3 o'clock p. m. 

Present: Senators Dillingham (chairman). Bacon, and Clarke, of 
Arkansas; also Senators Bankhead, Bryan, and Johnston; also Rep- 
resentatives Burnett, Craig, Richardson, and Underwood. 

STATEMENT OF OSCAE R. HUNDLEY. 

Mr. Hundley. Mr. Chairman and gentlemen, I am here to answer 
certain objections raised in reference to my confirmation as judge of 
the northern district of Alabama, and which objections have been 
furnished me in the shape of a letter from your chairman. I will 
say, gentlemen, I think without being out of the rule, probably, that 
these objections are the culmination of fourteen months of earnest 
and aggressive work on the part of my opponents, politically and 
otherwise, to present to the Senate every act of my life, private, po- 
litical, and professional. 

I deem it not improper to say that the day the President notified 
me that he intended to appoint me judge, which was the first com- 
munication I had ever had with him upon the subject, I told him 
that I challenged and invited the closest scrutiny into every act of my 
life, personal, private, professional, and political. 

The first charge is tMs : 

That Mr. Thompson, upon whose recomnieiulation, it is claimed, all Federal 
appointments are made in Alabama, was, at the time of your appointment, un- 
der obligations to you for a loan of money, etc. 

That charge is not specific or positive, of course, but is a veiled 
insinuation and innuendo. However, I make no point of this, but 
shall proceed at once to lay before the committee fully and completely 
my whole transaction in reference to that matter. 

The idea there is that Mr. Joseph O. Thompson had the exclusive 
right of designating to the President my appointment as judge of 
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the northern district of Alabama. This is unqualifiedly false and 
untrue. It is but necessary for me to cite to you gentlemen the record 
in reference to my appointment to convince you most positively that 
there is absbhitely nothing in that charge, so far as concerns the fact 
that Mr. Thompson was the only man who secured my appointment. 
The fact is that while Mr. Thompson indorsed me, as did the bench 
and bar of Alabama, for his appointment, he was but one among 
the many. The matter of my appointment as judge was never re- 
ferred to Mr. Thompson by the IVesident or anyone else, and out- 
side of his mere indorsing me as the party head in my State, and 
also giving the sanction of his indorsement of me as a man and a 
citizen and a lawyer, he had no other part or j^arcel in my aj^point- 
ment. 

I have with me, gentlemen, and shall file as I proceed as exhibits, 
the full history of how my appointment came about. 

In the first place, in 1001 I first became a candidate for district 
attorney. Senator Morgan had communicated to me the fact that the 
President was going to make a change in the district attorney for the 
northern district of Alabama by removing Mr. William Vaughn, and 
suggested to me that he believed I could secure the place. I said to 
him: "' Senator, the President turned me down for judge at the time 
Judge Jones was appointed, altliough I had a far greater indorsement 
than Judge Jones could possibly have had, and I do not feel, there- 
fore, very much in the humor to ask the President to make this 
appointment.'* He replied to me in substance — I can not give his 
exact language — " I believe he will appoint you. I am lor you, 
and I am going to do everything I can to secure this appointment 
for you." 

Kepresentative Richardson. Have you a copy of his letter? ' 

Mr. Hundley. Yes, sir; I have. 

Senator Bacon. This was a personal interview ? 

Mr. Hundley. Yes, sir. 

Senator Bacon. And then there was a letter besides? 

Mr. Hundley. Yes, sir. " I am going to do' everything I can to 
secure your appointment. I recommended to the President Frank 
O'Brien for United States marshal, but he is your father-in-law. I 
understand that he is not a candidate, or w^ould not accept the place. 
I want you to have this place of United States attorney." That was 
in his residence in the city of Washington. He said, " I will write, 
you a letter, and you take this letter and go to the President, and talk 
with him about' it, and then let me know what he says, and if there is 
anything more I can do I will do it.-' Here is the letter. It is not 
a typewritten letter. It is an autograph letter, in Senator Morgan's 
own handwriting. I offer this letter. I want it to go into the 
record. 

Unitei) States Senate, 
Washinpton, IJ. C, \()rrmbcr 15, 1901. 
Mr. President : The name of Hon. Ost-ar K. Hundley, of HnntsviUe, Ala., is 
presented for appointment as district attorney for the northern district of 
Alabama. 

In the meantime, I should have said my friends in Alabama began 
to get up indorsements for me, a brief of w^hich I shall file. Among 
those friends interesting themselves for me w^as Gen. Joseph Wheeler, 
who was my pergonal friend up to the time of his death, and there are 



NOMINATION OF OSCAR R. HUNDLEY. Ill 

two or three others in the file from General A^lieeler. I proceed with 
Senator Morgan's letter: 

In consequence of that fact, I am requested by ('apt. Frank OHrien to with- 
draw his application for apiwintnient as marshal of that district. 

There had been no formal application made by Captain O'Brien, 
but Senator Morgan had put in his name. 

Senator Dillingham. I would suggest that you read Senator Mor- 
gan's letter and then make your explanation. 

Mr. Hundley. All right. I will do so. The letter continues : 

Captain O'Brien is the father of Mr. Hundley's wife. 

Mr. Hundley is a man of ample means and a lucrative practice and has no 
business reason or necessity for seeking this office. He was very strongly sup- 
ported by persons of both parties for the i)osition of judge of the northern dis- 
trict, and those friends and others asked him to apply for the position of district 
attorney. When Mr. McKinley was first a candidate for the Presidency Mr. 
Hundley supi)orted him. He had lieen a Democrat during his manhiiod and 
was honored by that party with a seat in tlie house of n^n-esentatives of the 
Alabama legislature, and afterwards for eight years in the State senate. 

In that body he was chairman of the committee on the judiciary and also of 
the Democratic caucus. Being in this attitude when Mr. McKinley was nomi- 
nated it was a cruciaLtest of Mr. Hundley's moral courage to support the Repub- 
lican nominee for the Presidency, and he made annoimcement of his purpose, 
publicly and firmly. It is creditable to him and his former party associates 
that his new attitude created no question as to his integrity or his sinceritj- and, 
so far as I am informed, it has left no impressions that are to his disadvantage. 
In a subsequent race for Congress against (xcneral Wheeler he received a very 
large vote. 

I refer to these facts in support of the recommendation I have the honor to 
make in favor of Mr. Hundley's appointment. But I support him not for any 
political reason, but because I know that the office is of great importance to the 
people of Alabama, and I am satisfied that he would perform its duties with 
ability, industry, courage, and justice, and with satisfaction to all good men. 
There is no question on either of these grounds as to the propriety of his ap- 
pointment. The strongest recommendation he possesses is the well-deserved 
confidence of the people among whom he has spent his whole life. 
With great respect, 

John T. Morgan. 

I file that as Exhibit A. 

But Mr. Roosevelt changed his mind about the removal of Mr. 
Vaughan at that time and determined that for the present he would 
not remove him. But in the course of a few weeks or a month — the 
letter is dated November 15, 1901 — in the course of a few months, 
eight or nine months, he determined to remove Mr. Vaughan and did 
remove him. 

Senator Morgan at that time was at Warm Springs, Va., and he 
sent the President this telegram : 

Warm Springs, Va., September 13, 1902. 
The Pbesident, Oyster Bay, N. Y,: 

I beg to renew my recommendation of Oscar R. Hundley for district attorney 
of north Alabama. 

John T. Morgan. 

That telegram bears the impression of the Department of Justice, 
showing it was filed with the Department of Justice, as does the prior 
letter of Senator Morgan which I read. I mark this Exhibit B. 

At the time I had the talk with Senator Morgan, he said to me, " I 
believe the President will appoint you, but there is one thing I want 
you to do. You can do it, and I want you to do it, because I know 
they want you." I said, " What is that. Senator?" He said, " I want 
you to get the indorsement of the supreme court oi kY^^\xv^? W\cvr 
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mediately wrote to Chief Justice Thomas N. McClellan, of the su- 
preme court of Alabama, stating to him what Senator Morgan had 
said to me. Judge McClellan then secured for me the indorsement 
of every member of the supreme court of Alabama, which indorse- 
ment is on file with the papers which were filed at that time, com- 
mending me from their knowledge of the manner — I think I can state 
almost the language — in which I conducted cases in that court for 
appointment as district attorney. 

Is^ow, coming down further, when I was appointed district attorney 
in 1900 by the President, I saw Senator Morgan in the reception 
room of the Senate Chamber. I said to him, " Senator, it is the same 
old story; I am here again for district attorney, but the President 
has appointed me.'' He said, '' Yes, I understand it." My wife, 
Mrs. Hundley, was present. He said, " Well, Oscar, they are going 
to make a fight on you, but it is not going to amount to anything.' 
He said, " I have been for you always, as you know. I have been 
your friend. I can not take any part so long as my colleague is 
fighting before the committee ; I can not go before the committee and 
antagonize him, but when it comes before the Senate I will do all in 
my power." 

The matter came on, and sometime in December — I do not remem- 
ber exactly the time in December, but sometime in December, along 
about the first of December — I had a talk with him and said, " Sen- 
ator, they are making a pretty vigorous fight on me here." He said, 
" Yes, I see they are." I said, •' I filed a copy of that letter of yours 
again. I should like for you to write the committee something just 
to show whether or not you are for me." He said, "As I told you, 
I hate to do that, but I will do it. I will tell them I favor your con- 
firmation, but I may say that I would prefer somebody else. I may 
do that. I do not like to take such an aggressive part in this 
matter." He then wrote a letter to this committee, the Judiciary 
Committee, and I think that letter will be found in the files. 

Senator Dillingham. It is here. 

Mr. Hundley. I^et me see it, if you please. I think I have stated 
the substance of it. 

Senator Dillingham. You have stated its substance, but I will 
find it. . 

Mr. Hundley. After that letter was filed, it was persistently pub- 
lished in the Southern press, through the Washington correspondents, 
that Senator Morgan and Senator Pettus had vigorously protested 
against my appointment. It was published in the Southern press, 
coming from Washington through the Washington correspondents, 
that the subcommittee of the United States Senate, to whom my mat- 
ter was referred, had made a formal report, Senators Dillingham, 
Kittredge, and Pettus joining in that report, stating that they had 
adversed my appointment as district attorney, because from the evi- 
dence before the committee I was — I will see if I can get the lan- 
guage — without character or credit. That statement was published 
broadcast throughout the Southern press. Senators Johnston and 
Bankhead doubtless read it in the Birmingham papers. 

I was very angry with that statement, and I came to some of my 
friends in the Senate. I came to a member of this committee.. I 
said, " What shall I do ? Ought I to permit slander of this sort to 
go forth? Is that true? Have I bleen published to the world as 
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without character and without credit? " He said, '• 1 can not advise 
you about it. I do not like to advise you about it.'** So, when the 
Senate adjourned I went home. 

Then I addressed to Senator Dillin^rham, in Vermont, his home, a 
letter, in which I inclosed to him a copy of this article which had l>een 
published broadcast in the Southern press. He promptly i-eplied. 
stating the facts, which are matters of record, that no such adverse 
report had ever been adopted by the subcommittee: that there was 
a report; that Senator Pettus, T believe — this is the substance of it — 
had presented some sort of a report, but that tlie connnittee had not 
acted upon it. 

Going back a little further, along sometime in January, I got a 
letter from Senator Morgan, in which he stated to me — it must be 
recollected that Senator Morgan was a very old man at that time — 
that it had been represented to him that but one Republican and 
one Democrat were for^my nomination; that although I had no 
opponent, and while he had the highest regard for me and his 
friendship for my father-in-law was such that he felt gi^at reluc- 
tance in opposing me, if it were true that there were but (me Demo- 
crat and but one Republican who favored me • 

Senator Clarke, of Arkansas. Do you -mean who were favorable 
to your confirmation by the Senate? 

Mr. Hundley. Yes, sir. It had been stated to him that but one 
Democrat and one Republican favored me. He had it from some 
one; I do not know who, of course. He had been led to believe 
that there were but two persons in all the world who desired my 
appointment as district attorney, in the face of the indorsements 
on file. He stated that, in view of that fact, it would probably be 
necessary for him to let the committee understand that he could not 
be understood as favoring me under those conditions, if that was true ; 
and it had been published in the press — of course, I do not know 
whether it was true or not — that he had written some sort of a letter 
to the committee. I do not know whether he did or not. It was stated 
that he had written some sort of a letter to the committee based upon 
that idea. I thereupon wrote Senator Morgan and sent him a copy 
of his letter in which he transmitted the indorsement of the Hunts- 
ville bar. I thought I had a copj^^ of it here. That letter is in the 
files here somewhere. It will be found by reference to the files. T 
suppose it is there. 

Senator Dilungham. Whose letter is that? 

Mr. Hundley. A letter from Senator Morgan, the date of which is 
after this other letter which he wrote in November. This is in De- 
cember when I brought him the recommendation of the Huntsville 
bar. He wrote this letter, which I shall mark " Exhibit C." 

T'ntted States Senate. 
Washlngtfw, D. r., December 2, J90J, 
Mr. Attorney-General: 

The inclosed recomiuendatiou of Hon. Oscar R. Hundley conies from members 
of the bar of HuntsvUle, Ala., and comprises a number of the best lawyers and 
the best men of that Ijar. 

It is a distinguished comiiliment to Mr. Hundley's character and his reputa- 
tion as a lawyer. I know these gentlemen very well. 

With great respect, John T. :Morgan. 

Hon. P. 0. Knox. 
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That was transmitting to the Attorney-General the indorsement 
of the Huntsville bar. 

I next offer in evidence and mark " Exhibit D " a letter from 
Senator Morgan replying to a letter from Senator Clark, of Wyo- 
ming, asking him what he had to say in reference to my nomination. 
That letter is as follows : 

I am not opposed to his iiouiiuation. There are others I would have pre- 
ferred. 

John T. Morgan. 

I am doing this, gentlemen, to show that my appointment was not 
based on the individual request of Joseph O. Thompson, but from 
the bench and bar of my State. 

Senator Bacon. I understand you are now speaking of your ap- 
pointment as district attorney ? 

Mr. Hundley. Yes, sir. I am now speaking of the district attor- 
neyship. I will get to the judgeship directiy. 

I file a brief of the indorsements requesting my appointment as 
district attorney, marked " Exhibit E." It contains the name* of 
Senator Morgan, j)ractically all of the judges in Birmingham, the 
judge of my circuit. Judge O. Kyle, judge of the eighth judicial 
circuit, the court before which I was practicing at that time ; General 
Wheeler, ex-Governor Gates, Governor Jelks, supreme court and 
other judges. I will not attempt to name them all. 

Brief of indorsements of Oscar R. Hundley, for district attorney, filed in 1903, 
showing his qualifications as a lavcyer, 

W. W. Crawford, president American Trust and Savings Bank, Birmingham, 
Ala.; Gen. Josepli Wlieeler to Attorney-General United States; Gen. Joseph 
Wheeler to the President ; D. O. Austin, sheriff Jackson County, Ala. ; Mr. M. 
H. Smith, president Louisville and Nashville Railroad. 

The supreme court of Alabama, — Hon. N. D. Denson, judge fifth judicial dis- 
trict, now member of supreme court; H. A. Sharpe, Jefferson city court judge, 
former supreme court judge; Hon. Robert F. I^igon, clerk supreme court. 

Hon. William B. Jelks, governor of Alabama until January 12, 1907; Hon. 
John T. Morgan, United States Senator for Alabama, accompanied by indorse- 
ments of the Huntsville bar ; Scottsboro bar, six members ; Stevenson bar, three 
members; Hon. A. A. Coleman, judge of circuit court at Birmingham, Ala.; 
Hon. W. W. Wilkerson, judge of city court of Birmingham, Ala. ; Hon. Charles 
A. Semm, junior judge city court of Birmingham, Ala.; Hon. O. Kyle, judge 
eighth judicial circuit; Hon. Phares Coleman, reporter supreme court of Ala- 
bama; Hon. Lawrence Cooper (Huntsville), president Alabama Bar Asso- 
ciation; Hon. D. A. Greene, judge criminal court of Birmingham, Ala.; Hon. 
Alex Boarman, United States district judge of Louisiana; Hon. John C. Car- 
michael, chancellor Jefferson chancery division; J. P. Stiles, probate judge 
Jefferson County; Hon. W. A. Henderson, assistant general counsel Southern 
Railway; Hon. J. M. Faulkner, district attorney Louisville and Nashville Rail- 
road ; Hon. A. B. Andrews, first vice-president Southern Railway ; Hon. Walter 
Evans, United States district judge of Kentucky; Hon. W. H. Simpson, chan- 
cellor Huntsville chancery division; Hon. J. A. Bilbro, judge ninth judicial 
district; Hon. R. C. Hunt, solicitor ninth judicial district; Hon. John F. Proc- 
tor, State solicitor Jackson County; Hon. W. C. Garrett, register in chancery, 
Birmingham chancery division; Hon. Alexander Troy, secretary Alabama Bar 
Association ; Hon. M. D. Wickersham, district attorney United States, southern 
division; Hon. J. A. Kyle, register in chancery, Jackson chancery division. 

Indorsements for United States district judge, — Gen. Joseph Wheeler, to the 
President; Hon. William C. Gates, ex-governor of Alabama; Hon. Charles 
Waller, general counsel M. C. & St. L. Railway; Hon. W. H. Harris, secretary 
supreme court of Alabama; Hon. E. P. Martindale, ex-judge, Indianapolis, 
Ind.; Hon. T. L. Sowell, auditor of the State of Alabama; Hon. J. H. Wallace, 
ex-member Alabama legislature; Hon. Charles S. Handley, chairman Bepub- 
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licau executive committee; Hon. John V. Smitli, president Alabama railway 
commission; Hon. S. M. Stewart (Huntsville), judge of probate of Madison 
Coimty; Hon. R. H. Lowe, solicitor of eighth judicial district; Alabama legis- 
lature, senate and house; Hon. D. B. Booth (letter) ; Hon. R. P. Hobson, mem- 
ber of legislature from sixth district. 

Indorsements of Wholesale Grocers' Association, — Hon. W. T. Lawler, judge 
probate of Madison County. 

Representative Richardson. Have you a letter from Judge Kyle? 

Mr. Hu>DLEY. Yes, sir; indorsing me for district attorney. That 
is the only letter I have ever gotten from him. 

Representative Richardson. When was that — 1901? 

Mr. Hundley. Nineteen hundred and three, I think it was. Those 
are the letters I referred to, for district attorney. It was upon that 
kind of indorsements that Senator Morgan was made to believe that 
only one Democrat and one Republican were for me. 

N'ow,^ntlemen, coming down to my appointment for 

Senator Bacon. Pardon me for a moment. 

Mr. Hundley. Certainly. 

Senator Bacon. I do not think I clearly understand what it was 
Senator Mor^n referred to when he spoke about only one Republi- 
can and one I)emocrat favoring you? 

Mr. Hundley. That is what he said he had heard ; that there were 
only one Republican and one Democrat who favored my appoint- 
ment. 

Senator Bacon. Where? 

Mr. Hundley. Anywhere; from Alabama; that I had no indorse- 
ments. He was not alluding to any member of the Senate at all. 

When the bill creating the judge of the northern district of Ala- 
bama became a law, I immediately had filed with the President 
various indorsements of me for district attorney as well as judge. 
As is well known there were twelve or fourteen candidates for the 
judgeship. In other words I was the conspicuous candidate whom 
everybody seemed to be after. They had an idea I was the man they 
had to beat. 

The papers aggressively fought me with correspondence from 
Washington. I filed these indorsements, and my friends — I was in 
Washington at the time — continued to get up indorsements in addi- 
tion to those already filed and sent them to the President. As I 
have said, Mr. Thompson had nothing further to do with it after he 
indorsed me. 

Various candidates were presented to the President. Various 
efforts, properly so, were made to secure the appointment of some 
one else. I left my case to the President. I never saw the Presi- 
dent about this matter. I never mentioned it to him. 

When all the. candidates were in the field, and after the Senate ad- 
journed — ^the history I am now giving of this appointment is as I 
gather it by authority of the Attorney-General — the President 
called the Attorney-General to him and referred to him all the in- 
dorsements of the various candidates, and requested him to make a 
report thereon as to the best equipped man for the position, stating 
in substance — ^the President did not tell me this, but I got it from 
the history of the case, I got this from the published communica- 
tions in the press — that he preferred a Republican, naturally, but 
he wanted a good man above all else and if he could not get a Re- 
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pliblicaii who was fitted, capacitated for the place, he would appoint 
a Democrat. 

The Attorney-General then took all of the indorsements. I had 
never met the Attorney-General. I had never seen him. I did not 
go to see the Attorney-General. I permitted him to take the papers 
and make his own findings without any solicitation from me. 

I present here now a brief of the indorsements for me for judge 
which were filed with the President before my appointment as judge. 
I mark this f^xhibit F. As I have said, he had before him not only 
the indorsements of me for judge, but for district attorney. I left 
Washington and went home, and left the matter entirely in the 
hands of my friends. 

Indorsements of Oscar R, Hundley, of Huntsrille, .4/a., filed with his applica- 
tion for appointment as United States district judge for the northern district 
of Alahama, • 

The judiciary, — Hon. Edward B. Almon, judge of the circuit court; Hon. 
W. H. Simpson, judge of ttie chancery court; Hon. W. E. Slceggs, judge of the 
probate court ; Justice Jonathan Harralson, of the supreme court of Alabama ; 
Hon. A. A. Coleman, judge of the circuit court (of Birmingham) ; Hon. H. B. 
Abemathy, judge of the superior court; Hon. W. T. Lawler, judge of the pro- 
bate court (two letters) ; Hon. W. W. McCutcheon, judge of the probate court; 
^Jon. S. L. Fuller, judge of the probate court ; Hon. Dan Greene, judge of the 
criminal court of Birmingham; Hon. Samuel Greene, judge of the probate court 
(Birmingham) ; United States District Judge Charles Swayne; Hon. S. L. 
Weaver, associate judge, criminal court, Birmingham; Hon. Tancred Betts, 
judge, law and equity court ; Hon. A. D. Sayre, judge, city court of Montgomery. 

Ex-members of the judiciary. — Hon. Claude Waller, ex-circuit judge (now 
division counsel, Nashville, Chattanooga and St. I^uis Railway) ; Hon. J. H. 
Montgomery, ex-judge of the inferior court, Birmingham; Hon. Floyd Estill, ex- 
judge of the circuit court (of Tennessee) ; Hon. B. C. Jones, ex-judge of the 
city court of Bessemer ; Hon. John W. Inzer, ex-judge of the circuit court. 

Officers of the supreme court of Alabama. — Hon. Lawrence H. Lee, supreme 
court reporter ; Hon. Leon McCord, secretary of the supreme court ; Hon. Junius 
M. Riggs, marshal and librarian of the supreme court. 

Officers of the chancery court. — Hon. J. A. Kyle, register in chancery; Hon. 
A. E. Hewlett, register in chancery ; Hon. J. W. Altman, register in chancery. 

State officials. — Hon. William D. Jelks, governor of Alabama (at date of 
letter) ; Hon. Henry Roberts, governor of Connecticut; Hon. Curtis Guild, jr., 
governor of Massachusetts; Hon. Massey Wilson, attorney-general of Ala- 
bama (when letter was written) ; Hon. R. R. Poole, State commissioner of 
agriculture; Hon. E. R. McDavid, secretary of state; Hon. John McQueen, 
State solicitor. Tenth judicial circuit (Birmingham) ; Hon. J. K. Jackson, 
secretary to the governor of Alabama ; Hon. J. H. Carmichael, State auditor ; 
Hon. Harvey E. Jones, State tax collector; Hon. H. P. Heflin, State solicitor, 
criminal court, Birmingham; Hon. R. C. Hunt, State solicitor, ninth judicial 
circuit; Hon. John F. Proctor, State solicitor for Jackson County; Hon. S. A. 
Lynne, State senator ; Hon. E. E. Wallace, city clerk, Cullman, Ala. ; Hon. Hugh 
Morrow, ex-State senator; Hon. R. T. Goodwin, member Alabama legislature; 
J. E. Gardiner, tax collector, Madison county, Ala. 

Members of the bar of Alabama. — Hon. Milton Humes, ex-president Ala- 
bama State Bar Association, Huntsville; Hon.* George W. Jones, chairman 
executive committee Alabama State Bar Association; Hon. W. L. Clay, ex- 
secretary Alabama State senate, Huntsville; Hon. Thomas T. Huey, late cap- 
tain. Company H, First Alabama Volunteer Infantry, Bessemer; W. F. 
Esslinger, esq., Huntsville; Hon. Sterling A. Wood, ex-clerk supreme court of 
Alabama, Birmingham ; D. B. Anderson, esq., Birmingham ; Z. T. Rudolph, esq., 
Birmingham ; W. T. Hill, esq., Birmingham ; W. C. Ward and W. R. Houghton, 
Birmingham ; W. D. McCrosson, esq., Birmingham ; John W. Tomlinson, esq., 
Birmingham ; M. F. Parker, esq., Cullman ; F. B. St. John, esq., Cullman ; 
J. W. Austin, esq., Cullman; G. O. Chenault, Moulton; M. W. Howard, ex- 
Member of Congress, and L. P. Hunt, Fort Payne; Charles J. Dougherty, esq,. 
BirmiDghtim; O. D. Street, esq., Guntersville ; W. S. Walsh, esq., Bessemer; 
C. G^ Harris, esq., Decatur; Jere Murphy, city attoTi\ey of Huntsville, Ala.; 



NOMINATION OF OSCAR R. HUNDLEY. 117 

D. Isbell, Gniitersville ; John C. Eyster, Decatur: W. E. Fort, Birmingham; 
W. C. Garrett, Birmingham; Robert C. liedus, Birmingham; H. C. Selheimer, 
Birmingham ; B. M. Allen, Birmingham ; Hon. Porter Bibb, Belle Mina, Ala. 

Petitions, — Bar of Scottsboro, Ala. (12 members) ; bar of Guntersville, Ala. 
(7 members) ; bar of Fort Payne, Ala. (8 members) ; bar of Jasper, Ala. (11 
members) ; majority of the bar of Chilton County, Ala. (5 members) ; Right 
Rev. Edward P. Allen, bishop of Mobile, Ala.; ex-Governor William C. Gates, 
Alabama; Hon. M. H. Smith, president of Louisville and Nashville Rail- 
road; count>' officials of Chilton Coimty, Ala. (8 members) ; Hon. Thomas W. 
Smith, mayor of Huntsville, Ala.; Hon. H. C. Pollard, city clerk, Huntsville, 
Ala : Hon F. J. Thompson, chairman of (Chamber of Commerce of Huntsville ; 
Hon. A. D. Rodgers, ex-sheriff of Madison-County, Ala. ; Hon. J. I). Humphrey, 
ex-superintendent of education: Hon. Andrew W. Burgin, ex-sheriff Jefferson 
County, Ala.; Hon. W. E. Home, Birmingham, Ala.; Hon. Oscar Fulgham, ex- 
sherlff Madison County, Ala.; W. H. Eschells, president First National Bank, 
Huntsville; Hon. Ben P. Hunt, editor Huntsville Daily Mercury; Hon. C. W. 
Hare, editor Tuskegee News; W. H. I^ewis, president Bessemer Trust and 
Banking Company, Alabama ; J. S. Carroll, president First National Bank of 
Troy, Ala. ; Jeff Clay, president Citizens' Bank, Bessemer, Ala. ; R. F. Smith, 
President Bessemer National Bank, Alabama; Hon. T. G. Bush, Birmingham; 
Walter K. McAdery, clerk circuit court, Blnningham: J. T. Glovor and 7 other 
members of Jefferson County Bar Association, Alabama ; J. E. Shelbey, presi- 
dent Birmingham Board of Trade; Walker Percy, attorney Tennessee Coal, 
Iron and Railroad Company, Birmingham; W. W. Crawford, president Ameri- 
can Trust and Savings Bank, Birmingham; W. P. G. Harding, president First 
National Bank, Birmingham ; Rufus N. Rhodes, editor Daily News, Birming- 
ham ; George M. Cruikshank, editor I^eiiger, Birmingham ; Eugene Mason, presi- 
dent Citizens' Colored Club, Birmingham ; A. 1^. Brooks, ex -senator tenth dis- 
trict, Birmingham; R. H. Pearson, attorney, Birmingham; A. W. McKlnney, 
Methodist minister, Blrmlngliam: Henry E. O'Grady, i)astor Catholic church, 
Plattville, Ala. ; V. H. Tulane, grocer, Montgomery, Ala. ; Richard B. Kelly, 
attorney, Birmingham (ex -chancellor) ; J. O Long, Jasper, Ala. 

Mr. Hundley. The next thing I heard was a telegram from At- 
torney-General Bonaparte to come to Washington. I came and met 
him for the first time. The day before my appointment he said to 
me, " I have examined the papers in this case, and have recommended 
your appointment. The President is going to appoint you. You may 
telephone the President from my office and he will tell vou that 
himself." 

I then went into the next room and telephoned the President. He 
made an appointment for me the next morning in the presence of 
the Cabinet. 

I went there the next morning. He told me to wait a few minutes 
for the Attorney-General. The Attorney-General came in in a few 
moments and we both went in. The President simply said, " Judge 
Hundley, I have made up my mind to appoint you. I am going to 
appoint you, because I beli'^ve you are going to make a good judge. 
Your indorsements show that you are amply qualified and capaci- 
tated for this office. You know it would be a compliment to me for 
you to make the best record possible as a judge. I believe you will 
do it. I know you will do it. I will make the appointment." Of 
course I will not detail my thanks, etc. 

I left and went to the hotel. It had been persistently reported in 
the papers that I had no backing at all up here; that my appoint- 
ment was merely a political thing; that no members of the bar favored 
me; and it was stated here by one or two of the witnesses, either 
Mr. Hood or Mr. Benners, that my indorsements were all secured 
after I became judge, because I had powers of thunder, and they 
feared me, and that was the way I received my appointment. 
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I filed " Exhibit F," being a brief of the indorsements of me be- 
fore I became judge. That brief shows 16 of the judiciary of the 
State of Alabama. It shows five ex-members of the judiciary; all 
the officers of the supreme court of Alabama ; the supreme court re- 
porter ; the supreme court marshal, and the librarian of the supreme 
court. Among the judges is the name of one of the judges of the 
supreme court of Alabama. Those indorsements contain three chan- 
cery officials, registers in chancery in Alabama. That indorsem^it 
contains the recommendation of Hon. William D. Jelks, governor of 
Alabama at the date of the letter. He wrote the letter while gov- 
ernor, but his term expired before he came to act upon it. Also 
the indorsement of Hon. Henry Eoberts, governor of Connecticut; 
Hon. Curtis Guild, jr., governor of Massachusetts; Hon. Massey 
Wilson, attorney-general of Alabama ; Hon. R. R. Poole, State com- 
Alabama; Hon. John McQueen, State solicitor tenth judicial circuit; 
Hon. J. K. Jackson, secretary to the governor of Alabama; Hon. 
J. H. Carmichael, State auditor; Hon. Harvey E. Jones, State tax 
commissioner; Hon. H. P. Heflin, State solicitor, criminal court, 
Birmingham; Hon. R. C. Hunt, State solicitor ninth judicial cir- 
cuit, the circuit in which my friend Mr. Burnett lives; Hon. John 
F. Proctor, State solicitor for Jackson County; Hon. S. A. Lynne, 
State senator; Hon. E. E. Wallace, city clerk, Cullman, Ala.; Hon. 
Hugh Morrow, ex- State senator; Hon. R. T. Goodwin, member 
of the Alabama legislature; J. E. Gardiner, tax collector, Madison 
County, Ala. 

It also contains the names of numerous members of the bar of 
Alabama. I will not read all of the names. It contains petitions 
sent by the bar of Scottsboro, Ala., the bar of Guntersville, the bar of 
Fort Payne, the bar of Jasper, Ala., and a majority of the bar of 
Chilton County, Ala. 

Then follow a miscellaneous lot of indorsements, among them the 
indorseirient of Mr. Walker Percy, Mr. Benners's partner; Mr. Rufus 
N. Rhodes, editor of the Daily News, of Birmingham ; Mr. George 
Cruikshank, editor of the Birmingham Daily Ledger; Dr. Eugene 
Mason, president of the Citizens'^ Colored Club, of Birmingham, 
who of their own motion, finding something had been said of the 
Hundley amendment, took upon themselves to adopt resolutions. 
Gentlemen, I will file this. You can read it for yourselves. 

Representative Richardson. Let me understand you. Those were 
indorsements given to you before you were appointed judge? 

Mr. Hundley. Yes, sir. 

Representative Richardson. You have the letters? 

Mr. Hundley. Yes, sir; the letters are there. This does not con- 
tain all of them. Now I will tell you why. Gentlemen, about 4 
o'clock of the day I was appointed I got a telephone message from 
Mr. Loeb to come to the White House. I went .there and met the 
President in his private office. He said, " Judge, I want the people of 
Alabama to know upon whose backing I appointed you. I have a 
lot of telegrams here from the judiciary of Alabama and members of 
the bar urging your appointment as judge. Of course I have no way 
of knowing whether they sent those telegrams or not, but I want to 
be sure. I am going to give this to the press. I want to be sure the 
telegrams are all genuine." 
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My friends from Alabama had written me sending me a list of the 
judges of the supreme court who had telegraphed requesting my 
appointment. I went over the list with the I^resident, and I struck 
out the indorsements for district attorney. This Exhibit F, which 
I have in my hand, is a carbon copy oi that list of indorsements 
which was made by one of the stenographers at the White House and 
furnished to me by Mr. Loeb at the time of my appointment. There 
was an error made in this list, in that Judge Kyle was placed there 
as having indorsed me for judge. But the name of Judge A. D. 
Sayre, a nephew of Senator Morgan, who had indorsed me tor judge, 
had been left off, and Kyle's name published by mistake as having in- 
dorsed me for judge, when in fact he indorsed me only for district 
attorney. I mention that so as to have the record exactly right. I 
can not account for that, except as a mistake made in copying. 

That list was published in the public press of Alabama — in the 
Birmingham Age-Herald and the Montgomery Advertiser. 

I heard nothing more about it until a short time before Congress 
convened, when several members of the bar informed me — Judge 
Richardson is here and he can speak for himself — that Judge Ricn- 
ardson was writing around to members of the bar in Alabama and the 
judges and other people asking them whether or not they had in- 
dorsed me, stating m substance, as the letter ran, that the newspapers 
make so many mistakes that he was not sure but that there were 
some mistakes about these indorsements. 

Among the people to whom he so wrote was Mr. Walker Percy, the 

Sartner of Mr. Benners. Mr. Percy came to me at my chambers in 
Birmingham and told me that Judge Richardson had written him 
that kind of a letter. He further told me the answer he had made 
to Judge Richardson, stating to him that he not only indorsed me 
for judge, but that he was very proud to do it, because I had made 
one of Sie best judges in the State, and that the bar of Birmingham 
was practically unanimous in their support of me. 

Judge Richardson, I am informed, also wrote to Chancellor Simp- 
son. He also wrote to Mr. Tyler Goodwin, so he informed friends of 
mine. Chancellor Simpson did not tell me, but he told Captain 
Humes, and the latter told me. I am informed that he also wrote to 
friends at various points in Alabama, asking whether it was true that 
they had indorsed me, as stated in the newspaper reports. 

I mention this fact to show that my indorsements were so strong 
that when they were published in the newspapers they surprised my 
opponents, and I mention that as bearing upon the proposition that 
Mr. Thompson did not have me appointed. 

Now, gentlemen, about that mortgage. I am going to tell you all 
about it. I have not the slightest thing in the world to conceal 
about it. 

In 1906, nearly a year before the office I now hold was created, Mr. 
Thompson came to me and stated that he wanted to borrow some 
money on his wife's property in Lowndes County. He wanted to bor- 
row $4,600 at 8 per cent. I had the money to loan. I was glad to loan 
it. The mortgage is a matter of public record, where everybody can 
read it. The security was not only the farm he gave me, but per- 
sonal security in addition thereto. 
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I investigated thef value of that farm and found that it was worth 
$15,000 at the lowest estimate. There was a prior mortgage to mine 
of about $2,500; so that there was an investment of about 50 per cent 
of the value of the farm, and besides the other collateral. 

WTien the mortgage became due, a short time thereafter, Mr. 
Thompson said to me, "" I am dealing greatly in real estate ; I am 
going to buy 18,000 acres of land from Governor Comer," or, " I am 
thinkinir about it," or something of that sort. " If you want this 
money I will pay it to you now. But I am negotiating with the Union 
Central Life Insurance Company to make a loan of $35,000 or $40,000 
at 7 per cent, and if you are willing for this to run, I will let it run 
a little longer, until the loan is put through." I had no use for the 
money. It was bearing 8 per cent interest. I was only too glad to 
let it run longer. Then he paid the interest ; and Mr. Thompson has 
made a statement, with the checks and all attached. 

On May 17, 1907, the first year after the mortgage, he paid the 
interest, $360. Here [exhibiting] is the check for it, which passed 
through the bank, with my signature on it and the bank's cancella- 
tion. Then on October 18, 1907, he paid $1,200. Here [exhibiting] 
is the check with the bank's cancellation on it. He then said to me : 
" I have made this negotiation with the Union Central Life Insur- 
ance Company. I should like for you to deposit the papers in the 
bank, and they will be taken up as soon as the loan gets through." 
He said : " I am going to get it at 7 per cent, and I will take it up." 
I said : "All right." I put the papers in the bank, and when I came 
to the appointment of these receivers I neither thought nor cared 
whether Mr. Thompson owed me that balance or not. The papers 
had been deposited for collection. I had not kept pace with th^n. 
I did not know whether it was paid or not. I suppose my banker 
would have notified me when it was paid. So that is the whole of 
that transaction. 

I now file Exhibit G, being the affidavit of Mr. Joseph O. Thomp- 
son. I will state that I should much preferred to have had Mr. 
Thompson remain here. He is one of the receivers, who are now 
preparing their final report, and in addition, he is collector of inter- 
nal revenue. He stated to me that he would come back, if he pos- 
sibly could, but that I knew very well the many calls upon his time. 
So he sends me this affidavit, duly sworn to, with these checks which 
I have given you as an exhibit. I will read his affidavit, and then in 
addition to that, there is a statement from the Union Central Life 
Insurance Company, showing his negotiations for that loan, long 
before my appointment as judge, and why the loan was not per- 
fected, there being some little defect in the title of 47 acres, I think 
it was, of this property. I will not read that, but I will state what it 
is, and the committee can see for itself. 

Senator Bacon. I believe you were pi-esent when I said to Mr. 
Thompson that I desired him to remain until he was examined ? 

Mr. Hundley. Yes, sir, I was; and I told him to remain. I in- 
sisted on his remaining. He then said he would go home and come 
back, if possible. That is true. Senator, but you understand I can 
not make him do it. I have no power to compel him to do it, but 
this is what he sends me by Mr. Sterling Wood. I have stated all the 
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facts I know. I have not heard from him from that d^v to this. 
Here is Mr. Thompson's statement : 

STATEMENT OF HON. JOSEPH O. THOMPSON, OF BIRMINGHAM, ALA. 

« 

As it now seems imiwssible for me to return to Washington to api)ear in per- 
son at the hearing in the matter of Judge Hundley's confirmation as United 
States district judge for the northern district of Alabama, I malve the follow- 
ing statement, to be filed with the committee : 

I am informed that it is charged, in substance, that I borrowed $4,500 from 
Judge Hundley, not in due course of business, but in i>ayment for my iiolitlcal 
influence in his behalf. Also, that Judge Hendley appointed me one of the 
receivers of Southern Steel Company in further payment of political debts. 
The charge is not in writing, and I may mistake or understate it; but as I 
deny tlie imputation in all of its bearings I desire that my denial cover any 
possible insinuation or unfavorable deduction iminited by the charge which 
would tend to draw in question the honor or integrity of Judge Hundley or 
myself. 

The transaction relating to the borrowing of the money and the makinj; and 
flling of the mortgage securing it long antedated the passing of the act creat- 
ing the office to which Hundley has been nomlnate<l. The loan was made in 
May, 1906, the mortgage being dated the 17th day of May, 190<), was filed for 
record on the 25th day of May, 1906, and duly recordetl in the i>robate office 
of LiOwndes County, where the land lies. This mortgage was second to a first 
mortgage on the same lands, which was also of record at the time of the exe- 
cution of the mortgage to Judge Hundley, and was referred to In Judge Hund- 
ley's mortgage. The reasonable value of the land was .$15,000. On a basis of 
6 per cent per annum return, the land was reasonably worth $25,0(X), as it was 
paying at times 34 bales cotton rent. In addition to this mortgage I gave J-udge 
Hundley additional security. 

As the loan was bearing 8 per cent per annum, I informed Judge Hundley 
that I had applied to the ITnion Central Life Insurance Company for a ten-year 
loan at 7 per cent, to take up both mortgages, and he agreed to accei)t payment 
of his loan with accrued interest when the new loan should be i>btained. When 
Judge Hundley's note and mortgage became due, the title, as abstracted, had 
not been entirely approved by the attorneys for the I'nion Central Life Insur- 
ance Company, and I paid the accryed Interest, the principal being allowed 
to run until I closed with the Union Central Life Insurance Company. Sub- 
sequently I paid him a part of the principal. The foregoing appears from my 
original checks hereto attached, marked Exhibits *' 1 " and *' 2," and frcnn the 
letter of tlxe Insurance company hereto attached, marked '* Exhibit 3." I have 
spoken of this loan as being made to me when, as a matter of fact, the title 
to this^roperty Is In my wife, Mrs. Thompson, and the loan was in her name. 

Concerning my appointment as one of the receivers of the Southern Steel Com- 
pany, I wish to say that the appointment was entirely unsolicited. Judge Hund- 
ley had known me Intimately for several years and can with more propriety 
give his reasons for trusting me with a part of the management of this bank- 
rupt estate. So far as I have heard there has been no criticism made by anyone 
of any act of mine as receiver, nor do I feel that any just criticism could be 
made. 

For the further Information of the committee, I think It not Improper for me 
to say that during the last few years J have been the owner of some 12,000 
acres of the best farm lands In Alabama, located In Hale, Wilcox,- Macon, and 
Lowndes counties, besides large holdings of real estate In Jefferson County, and 
have also been a large borrower of money. I sold a portion of these lands and 
bought from Governor Comer, of Alabama, his plantation in Barbour and Russel 
counties, consisting of 18,772 acres. In addition to the above am interested in 
other businesses here. 

In regard to Judge Hundley's indorsement for district judge it was never 
referred to the Alabama referees for them to pass uiwn nor did the President 
or attorney-general ever call upon me for an opinion or for an expression of 
my wishes upon the subject of his appointment. It gave me great pleasure as a 
citizen of Alabama to add my indorsement to that of almost all of the members 
of the bencli and bar among whom he had lived. 

I have held office in Alabama for sixteen years, and during that time have not 
been reprimanded or In any way criticised for any official act of mine. I was 
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one of the two administrators of my late brother, Congressman Charles W. 
Thompson, and in that capacity handled property of his estate worth about 
$400,000 jit the time of the closing of the administration, which was at least 
25 per cent more than the value of the estate at the time I entered upon the 
discharge of my duties as one of the administrators. 

That is to show his ability to manage large estates. 

I wish nothing I have said to be thought self-laudatory. My purpose. is to 
give a simple statement of facts and say nothing more of myself than to give 
the committee true information concerning the relations which existed between 
Judge Hundley and myself. 

The State of Alabama, 

Jefferson County: 
Before me, Y. A. Dyer, a notary public in and for said State and county, this 
day personally appeared Joseph O. Thompson, who, after being first duly sworn, 
on oath doth depose and say that the statements of fact contained in the above 
and foregoing are true as therein stated. 

Joseph O. Thompson. 

Sworn to and subscribed before me on this 12th day of February, 1908. 

Y. A. Dyeb, ^notary Public. 

Then follows the statement by the Union Central Life Insurance 
Company in accordance with what I stated to you, showing the nego- 
tiations for the loan, which is as follows : 

Atlanta, Ga., January 31, 1908, 

To whom it may concern: 

I am financial correspondent of the I'nion Central IJfe Insurance Ck)mpany, of 
Cincinnati, Ohio, for the States of Georgia and Alabama. 

On January 4, 1907, Mr. J. O. Thompson, of Birmingham, Ala., on behalf of his 
wife, Annie M. Thompson, applied to me for a loan on her plantation In 
Lowndes County, Ala. He stated that this plantation was then covered by two 
mortgages of over $4,000 each ; one to W. H. Merrltt, representing a balance of 
purchase money, and the other made to Oscar R. Hundley, of Huntsville, Ala^ 
and that the object of the proposed loan was to pay off these two mortgages. 

I sent Mr. Thompson an application bla*nk, and Mrs. Thompson regularly ap- 
plied for a loan. In her application she showed two mortgages on the planta- 
tion offered, as security — a $4,134 mortgage in favor of W. H. Merritt and a 
$4,600 mortgage in favor of Oscar R. Hundley. She stated in the application 
that the loan was wanted for the pnriwse of i^aying oflF these two mortgages. 
Her application is now on file at the home office in Cincinnati, Ohio. ^ 

Mrs. Thompson reciuested our abstract attorney at Hayneville, Ala., Mr. 
W. P. McGaugh, to prepare an abstract of the pror>erty. It was not made 
promptly, and when received was in many respects unsatisfactory to counsel 
at home office. It required much time and considerable effort to get the title 
in shape where the abstract could be approved at the home office. It has just 
recently been approved, the loan is now ready to close, and the Union Central 
has sent me the final papers. I have forwarded the mortgage to Birmingham 
for execution, and as soon as notified by Attorney McGaugh that it has been 
filed for record and that nothing has intervened since his former search, I will 
go to Birmingham and close the loan in person, paying off above two mortgages. 
Yours, truly, 

Robert Z ah neb. 



Birmingham, Ala., May 77, 1907— No. 272. 
Commercial State Bank : 

Pay to the order of O. R. Hundley three hundred sixty ($360) dollars. In- 
terest on $4,500 note. 

Jos. O. Thompson. 
(Indorsed:) <.)scar i:. Hundley. Paid through clearing house May 31, 1907. 
American Trust and Savings Bank, Birmingham, Ala. 
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Birmingham, ^la., Octoher 18, 1907, 
Commercial State Bank: 

Pay to the order of O. R. Hundley twelve liundred ($1,200) dollars. 

Jos. O. Thompson. 
(Indorsed:) Oscar R. Hundley. Paid through clearing house October 21, 
1907. Prior indorsements guaranteed American Trust and Savings Bank, Bir- 
mingham, Ala. Pay to order of any banker or trust company, prior indorse- 
ments guaranteed, October 19, 1907, First National Bank, Huntsville, Ala., O. S. 
Pat ton, cash. 

Representative Burnett. Do you know what taxes Mr. Thompson 
paid on that land? 

Mr. Hundley. I know nothing about his private business. 

Representative Burnett. Is not that a public matter I 

Mr. Hundley. I do not consider that I, as a judge, have any busi- 
ness running around to ascertain what people pay in the way of taxes. 

Representative Burnett. You were speaking of the value. I 
thought possibly you might know what taxes he paid on the property. 

Mr. Hundley. I do not know anything about the value except what 
information I got in regard to the Lowndes County property. 

Representative Burnett. You never saw it? 

Mr. Hundley. No sir. I got information from a man who for- 
merly owned the property, Mr. Merritt. He published a statement 
when this charge was made that he would pay $5,000 more than all 
the incumbrances upon it and pay it in cash, and that he would be 
glad to buy the property now. He published that in the Birming- 
ham Age-Herald of his own volition, and without even saying a word 
to me or Mr. Thompson about it. 

That is the whole of that transaction. It is a purely business 
matter, as I have told you — a matter of public record — and I have 
made a plain statement of the whole thing. 

Here comes another one: 

Second. That as a hiwyer your practice was not sufficient to warrant your 
appointment and to qualify yon for efficient service as a Federal judge. 

It is rather a difficult matter for a lawyer to pass upon his own 
qualifications. All I have to say about that is that the indorsements 
of the bench and bar prior to my appointment have bee i vindicated 
by the indorsements of the bench and bar since my service upon the 
bench. It seems to me that that is a sufficient answer. 

Now I shall file right in this connection as Exhibit H indorse- 
ments requesting my confirmation by the Senate. I should like to 
read, Mr. Chairman, if you will give me the indorsements, the word- 
ing of the petition by the bench and bar asking for my confirmation 
as judge. Here is the indorsement, which is signed by 98 per cent 
of the lawyers of my judicial district, except Judge Eichardson's 
district, and I think about 90 per cent of the lawyers of his district. 
But, so far as the immediate locality is concerned, my home in Bir- 
mingham, and the district, I have 98 per cent. Of the 250 to 300 law- 
yers of the city of Birmingham, I have the names here of everyone 
but two, and those two stated just as I was leaving Birmingham that 
they would take great pleasure in writing me a letter if I desired it, 
and hoped I would be confirmed. I will read the language of this in- 
dorsement. 

We, the undersigned members of the bar of Birmingham. Ala., would most 
respectfully i>etition your honorable body to promjjtly confirm the nomination 
of Hon. Oscar R. Hundley as judge of the district court of the United States 
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for the northern district of Alabama. We nialce this request based upon the 
fact that during his service upon the bench since his appointment Judge 
Hundley has demonstrated his ability and eminent fitness to fill this important 
office, and his prompt confirmation would, in our judgment, meet with the 
approval of the i)eople of this district. 

Now, gentlemen, Mr. Benners would have you believe that because 
I was judge and since I have been appointed judge the members of 
the bar down there, because they had cases before me, signed my 
petition, and he states that my father-in-law, Capt. Frank O'Brien, 
carried it around, and by that means they were sort of intimidated. 

Now, gentlemen, I want to ask these gentlemen who are opposing 
me, do they believe that of the ten or twelve judges in the city of 
Birmingham any one was intimidated because my father-in-law car- 
ried around the petition for me? Is there any inducement that I 
could make to those judges to make them indorse me? They have 
written individual letters, and many of the judges have signed this 
same petition. Among those is Judge D. W. Speak, in Judge Rich- 
ardson's circuit, and among the lawyers' indorsements is Mr. Harri- 
son Heflin, the solicitor in Birmingham, and the brother of Congress- 
man Heflin. He stated to me just on my leaving Birmingham — he 
took me by the hand, sought me out, and said: ''I hope you will 
be confirmed. I indorsed you, and I will write you another letter, 
if you need it.'' 

Gentlemen, could any inducement by me cause Judge Tyson to 
write the following letter — the Chief eTustice of the State of Ala- 
bama : 

Supreme Court of Alabama, 

Consultation Room, 
Montgomery, October 8, 1907. 
Tlie Presiding Officer and Members of the Senate of the United States : 

Hon. Oscar R. Hundley, recently appointed judge of the district conrt of tlie 
United States for the northern district of Alabama, was for several years 
prior to his appointment a member of the bar of this court and practiced before 
it. His demeanor on all occasions was that of a gentleman and in accord' 
with the highest ethics of his profession. He was regarded as an industrious, 
painstaking, and capable lawyer. Since his promotion to the bench I am re- 
liably informed that he has discharged its duties with becoming dignity, fidelity, 
and ability. 

Respectfully, .Tno. R. Tyson, 

Chief Justice, 

He is the chief justice of my State. Following that are letters of 
other members of the supreme court : 

Supreme Court of Alabama, 

coi^sultation room, 
Montgomery, Xovemher iJ, 1907, 
The Presiding Officer and Mem hers of the United States Senate, 

Washington, D, C: 
I have known Judge Hundley many years, and frcmi my knowledge of his 
character and ability I commend him to your favorable consideration, and 
recommend his confirmation. 

Respectfully, N. D. Denson. 

I concur in what Judge Denson has said. 

J. R. Dow DELL. 

I heartily concur in the foregoing statement and recommendation of Judge 
Denson. 

R. F. SiGON, 

Clerk Supreme Conrt of Alabama, 
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It is useless for me to take up your time with many of these letters 
from the judiciary of my State or of my judicial district, containing, 
as I say the list does, every judge in the district, except probably one 
or two, and those one or two I have not seen and have not requested 
to sign; it is just simply because I have not seen them or requested 
them to do it. There may be two. So I say I will not take up your 
time by reading it. This brief, which I have filed, will show on its 
face. It was printed in the newspapers, and I pasted it on this sheet. 
It was taken from the Birmingham Age-Herald. 

As long as I have to defend my career as a lawyer, I had better 
t^U you how I have acted as a lawyer. I hope I am not wearying 
the committee, but this is one of the points which has been made, and 
I want to meet this criticism. 

I graduated at law from the Vanderbilt Univei'sity, and with dis- 
tinction, taking one of the first honors in my class, in 1877. My 
father gave me the advantages of an education. While he was a man 
of some means, he was not a very wealthy man, but a man of wealth 
in our country. I was an only child. He said to me: "I do not 
intend to give you one farthing; you caii board at my house, but you 
must make your way in the world." I started out, and in my early 
life — since the fine-tooth comb has been scraping me from infancy 
up — I became a little dissipated. I played poker occasionally. 
Twenty-seven years ago I was mdicted in the court of Judge William 
Richardson for gambling at cards. I was convicted. I imderstand 
that is filed here. The game for which I was indicted and convicted 
in Judge Richardson's court was a game to which I was invited, in 
the law office of Nicholas Davis, first cousin of Judge Richardson, 
at that time county solicitor. I was the only man in the game who 
was indicted. The reason of that was because I had been instru- 
mental in defeating Judge Richardson's uncle, Jeff Davis, for mayor 
of Huntsville, and had defeated Nick Davis for city attorney. That 
is a matter of public history in Alabama. I have editorial comments 
with me if necessary, but I will not take up the time of the com- 
mittee to read them. 

I started wrong. But my father was a firm and determined man. 
He said to me : " I will not make you suffer. You can board at my 
house, but you have got to change your ways." I made up my mind 
that I must make my way in the world. I commenced from that 
time, after this indictment, to apply myself, and up to that time, 
until my father died, about four or five years ago, I have never had 
one penny from my father, but I had accumulated what is regarded 
as a small fortune in our country bv my profession and my profes- 
sion alone. My father died and left me all of his estate, stating to 
me on his deathbed that he wa,s proud of the career I had made. 

Of recent years I have had very little general practice in the 
courts, simply because Huntsville is a small inland town, and as a 
man who is independent and who is division counsel for a great rail- 
road system, I had all the practice I wanted, and I declined numer- 
ous cases, small casses, turning them over to Mr. William F. Esslinger 
and Mr. Tancred Betts, who is now upon the bench, they having an 
office next door to me. 

Twenty-three years ago I was made local counsel for the Nashville, 
Chattanooga and St. Louis Railway Company. I held that position 
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about seven years. Then the board of directors met and created the 
office of division counsel for Alabama, and I was elected division 
counsel and have held that place ever since. How well I discharged 
my trust is testified to by Hon. Claude Waller, general counsel of 
the Nashville, Chattanooga and St. Louis Railway Company, in a 
letter addressed to the" President asking my appointment. I believe 
that is about my career as a lawyer. I have had a great many im- 
portant cases and I have had some very unimportant cases. It is 
needless for me to take up your time to call your attention to the 
various cases that I have had. I will not do that. That is my an- 
swer to that. 

I will now proceed to the next charge. 

Third. That you, in your printed letter of January 16, 1907, addressed to 
the chairman of the Senate Committee on the Judiciary, suppressed what is 
claimed to be a fact, that at the session of the Alabama legislature of 1890-01 
you introduced a resolution to amend the constitution of that State, which reso- 
lution contained a proviso in precisely the same terms of the proviso intro- 
duced by Mr. Pettus at the session of 1888-89, and that in your statement of 
your action at the session of 1892-93, you omitted to state that at the session 
of 1891-92 you had introduced the resolution before named; that in omitting 
to mention your record at the session of 1891-92, and in the representation 
of your action in 1892-93, you intended to mislead the committee as to your 
real intention and purpose. It was further charged that the phrase used by 
you in 1892-93, " may by law be applied," did not differ in legal effect from 
the phrase used in the Pettus amendment, " shall be applied," and that you 
were aware of that fact. 

I have heard that charge, that I deliberately deceived the committee 
and that I knew the words, " may by law be applied," meant the same 
as " shall be applied ; " and after the President appointed me I went 
to the Attorney-General's office and saw all these charges made 
against me, and that was among them. This is the first time I have 
been officially advised of the charges against me' by this committee. 
I published that pamphlet as an answer to the charge that has been 
made against me. The charge was that I proposed an amendment 
taking from the negroes all the money derived from taxation ex- 
cept that which they paid as taxes, thereby virtually depriving the 
negro race in Alabama of the means of securing schooling, because 
the negroes pay very little taxes. 

Senator Dillingham. That is from local taxation? 

Mr. Hundley. No ; I am stating it just as the charge was made at 
the time. I will get to that part after a while. Mr. Loeb telephoned 
me to come to the White House. Here is the charge as originally 
made. I had learned that was the charge, and here is the charge as 
originally made, on White House paper, with a memorandum sent 
to the White House : 

It is stated that there is some opposition, to the confirmation of Mr. Hundley 
on account of his actions when he was a member of the legislature, in advocating 
an amendment to the constitution providing that moneys collected from the white 
taxpayers should be used in the education of white children only, and that 
moneys collected from the colored people should be used for the colored schools, 
virtually throwing the colored children out of all school facilities, as the amount 
of taxes collected from colored people is very small. 

The charge there was that my amendment took from the colored 

people absolutely every vestige of revenue except that which they 

themselves paid. I found in a letter from Judge Kichardson, written 

to the President just before my appointment, that that charge was 

reiterated almost in totidem verbis, as Yiet^ sUt^d. So the charge I 
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was called upon to answer at that time was that I had taken from the 
colored children all the money except that which the colored people 
paid as taxes. 

In reply to that I wrote the President a letter, sending him a copy of 
this pamphlet which I filed with the committee, and I also answered 
the next one. I answered it by saying that this did not interfere with 
the general appropriation, which was under article 13, section 1, of 
the constitution, but was an additional appropriation to that already 
made by the constitution, which was required by the terms of the con- 
stitution to be divided equally among the white and colored people. 

I found on going to the Attorney-General's office letters from 
various parties denying most positively that I ever proposed an 
amendment that did not have that in it ; that every amendment I pro- 
posed had that in it. 

Representative Eichardson. Do you recall who made that charge, 
that you had never introduced an amendment that did not have that 
phrase in it? 

Mr. Hundley. I am going to read it here now, in the printed 
pamphlet which I filed with the Attorney-General with the papers 
in the case. There may be one here. 1 do not know. It is not 
signed, but it is filed with the papers. There it is. Now, this paper 
contains the amendment as introduced by me in 1890-91 and has 
this note : 

The above is the first amendment offered by Oscar K. Hundley — 

As it is printed here — 

to the constitution of Alabama, which discriminated against the negro. 

I do not know who filed it. I found it there in print. 

I am not going to attempt to answer the colored individual who 
appeared before you the other day, but I found a document there, 
and on reading his testimony I find that there was a question askea 
by Senator Dillingham. I think I can repeat the question : 

Do you say that Judge Hundley did not offer the bill without the Pettus 
proviso to it in 1886? 

I think his answer was — 

I do. If I am mistaken in that, I am mistaken in everything. 

Or something like that. And in a written communication to the 
Judiciary Conmiittee I also find that he states, and someone else — 
Stratton, I think — cites the page of the journal, page 45, and says this 
was not introduced by Mr. Hundley at all, but was introduced by Mr. 
Henderson. He actually cites the page in his communication. I have 
brought the record here. This record is filed and marked " Exhibit 
I," pages 44 and 45. 

Senator Dillingham. Of what? 

Mr. Hundley. The journal of the Alabama le^slature of 1888-9. 
I quote from the very page as cited in the communication, on page 44. 
You will notice at the beginning House bill 38. These bills were in- 
troduced by Mr. Hundley. That is at the heading of it. You gen- 
tlemen of course are familiar with legislative records. Then there 
follow "Also," "Also," "Also," "Also," etc., until it gets lower down, 
showing all the bills I introduced on that day, and it says : 

H. J. B. 1. Proposing amendment to section 2 of AitVelft "Kl ot \3afe ^ovs^^eyJooWkSs^j. 
of the State of Alabama, 
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Then, gentlemen. I call your attention to page 177 of this record, 
where it is shown that the Pettus amendment was tacked onto my 
original bill. 

Mr. Pettus offered the following: amendment: 

Add to the end of section 1 the following : ''Provided, That the money coUected 
from persons of the white race shall be applied exclusively to the education of 
children of the white race and the money collected from persons of the black 
race shall be applied exclusively to the education of the children of the black 
I'ace.'* 

I have marked it in blue pencil in the journal. That shows 
that I offered it without that amendment on it, and that Mr. Pettus, 
the son of Senator Pettus, put the amendment on it; that he pro- 
posed the amendment. So much for that record, showing that my 
statement thus far is absolutely true. 

Senator Diix.ingha:^i. Judge Hundley, I wish you would state 
what your amendment was for. Do I understand that it was to aid 
out the State fund by local taxation ? 

Mr. Hundley. Yes, sir ; by local taxation. 

Senator Diijlingham. What was the purpose? 

Mr. Hundley. To aid the State fund by local taxation. 

Senator Bryan. Have you the amendment here? 

Mr. Hundley. The amendment is in evidence as originally 
passed and it is in my pamphlet as I originally introduced it. 

Representative Richardson. You do not contend that the amend- 
ment by Pettus looked to local taxation? 

Mr. HiTNDLEY. His amendment was to my resolution. 

Representative Richardson. I understand.. That made the 
negroes rely entirely on the taxes paid by the negroes for the 
education of the negroes, and the white people were really 

Mr. Hundley. Xo. sir. 

Representative Richardson. Did not the Pettus amendment do 
that? 

Mr. Hundley. Only as far as this additional proviso went. 

Representative Burneti\ Was that tax to be levied by the counties 
or the townships ? 

Mr. Hundley. By the school districts. 

I have not the constitution here with me. Under article 13 — and 
I presume every Alabama lawyer knows it — of section 1 of the 
constitution, there is. under the general subject of education, this 
provision : 

Appropriations shall be made by the legislature for the education of the 
school children of Alabama, to be divided equally among all the children. 

That is under the chapter devoted to education. That is the article 
under which the general appropriations for school purposes are made. 
There is another section which did not apply to education at all, but 
applied only to local taxation for any purpose. Alabama in the old 
days made large apjDropriations for railroads, and it ran the State 
greatly in debt. Every public man is familiar with that. It had to 
be compromised. The new constitution of 1875 contained a provision 
that there should be no tax for local improvements — in just so many 
words ; for local improvements. So before I could get an additional 
amount of money to be used for purposes of education to supplement 
the general fund, I had to amend that clause of the constitution pro- 
hibiting local taxation for any purposes. So I placed in there that 
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clause, the purpose of which was to permit the. school trustees to levy 
a special tax for school purposes in that immediate locality and no 
where else. 

Senator Bryan. To be applicable to colored and white children ? 

Mr. Hundley. That was my original proposition, but it was 
amended by Pettus. I will explain why it was amended. In order 
to get local taxation for publijc schools, it was absolutely necessary 
for me to assent to this. I know this was well understood by Mem- 
bers of Congress from Alabama and the Senators as well. In the 
district I represented there were a majority of white people. In what 
is known as the black belt of Alabama there are eight negroes to one, 
and when this matter came before the legislature of Alabama the 
objection was made that inasmuch as the legislature was appropriat- 
ing under the general clause of the constitution referring to educa- 
tion, liberal appropriations for the education of colored children as 
well as white children, they did not think that in those portions of 
the State where the negro g^reatly predominated there should be an 
additional tax upon the white people, by which the negroes would 
get three-fourths of the benefits, or four-fifths of the benefits. It was 
that sentiment which made me soon see that it was utterly futile to 
try to get through the amendment without submitting to that pro- 
vision. So in order that those portions of the State which were will- 
ing to tax without the discrimination might do so, I finally secured 
the passage of the bill in its present form by saying " may by law be 
so appropriated." 

They said I did not disclose to the committee that in 1890-91 I 
introduced a bill with the Pettus amendment on it — " shall be ap- 
plied." I alluded to that on the 5th day of March. As soon as I 
heard that this charge was made against me I wrote the President a 
letter, in which I referred him to page 4 of my pamphlet, in which 
reference was indirectly made to the ract of the difficulty of securing 
this amendment without the Pettus amendment ; and this is the lan- 
guage to which I referred : 

After my election to the Alabama senate, I renewed my fight in the interest 
of local taxation for school funds, but finding a prevailing sentiment against 
the measure as originally proposed by me, unless accompanied by the Pettus 
amendment, I introduced and secured the passage of the joint resolution. In 
its present shape, by unanimous vote of the senate. 

Of course, gentlemen, as I stated, I voted for the Pettus amend- 
ment, because if I could not get any more, I was willing to take that. 

I have simply shown the way in which I first introduced the bill, 
and the result, as I finally secured it upon its passage, and which is 
now in the archives of the State, as finally put before the people. 
My first answer to the charges made, and all I attempted to set out 
therein, was the measure as I introduced it, showiifg I was not the 
original author of the discriminatory clause, but that Mr. Pettus was 
the author of the discriminatory clause, and the manner in which I 
finally secured it, which was the best I could do under the circum- 
stances. 

So I say, on the 5th day of last March I called the President's at- 
tention in a letter to that status of it. It never struck me that it was 
necessary to say to the committee that I introduced it with that 
amendment in 1890-91, which failed to pass it, and then in 1892-93, 

. 42158—08 ^9 
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which failed to pass it, but simply how I originally proposed it, and 
how it finally became a law. 

Now, with reference to *' may " and '' must/' T have here now a 
brief upon the subject of '' may " and '' must," and in this article are 
cited two Alabama decisions, in which the supreme court of Alabama 
held that " uiay " means '" nnist : " and if you will read those decisions 
you will find they left out in the decision a most material word. 
The sui)reme court of Alabama, gentlemen, as other courts, have held 
that in cases where the public has an interest de jure — they left out 
the words '' de jure *' — in order to properly construe the statute 
" may " will be construed as " must." Here are those cases. One of 
them is where the general assembly passed a law winch said under 
the old constitution, way back in 30 Alabama, where they had a right 
to levy local taxes. 

Boards of revenue may levy a tax for the purpose of biiildinj? roads, 
bridges, otc. 

Then when the board of revenue goes ahead and the general public 
understands that they have a power, or they may in their discretion 
levy this tax, when they go ahead and create a debt under the influ- 
ence of that statute, and then decline to levy the tax to pay the debt 
which has been created under the influence of the statute, the supreme 
court says in cases like that " may " means " must," and a mandamus 
will lie to compel them to levy the tax. So in cases of condemna- 
tion for rights of way. In one case the statute was that a jury must 
be summoned, who alone shall pass upon the value of the land con- 
demned, and the judge of probate may decide all other questions of 
law. As a matter of course, in a case like that the supreme court has 
held that a judge of probate must decide all matters of law, because 
that act would be futile and nothing would be accomplished except 
the verdict of the jury and no judgment of the court carrying out the 
verdict of the jury. 

But I have a brief here upon " may '' and " must." I may be 
an incompetent lawyer, and I may be an incompetent judge, but I 
want to say that I do not know any such law as that, and I am not 
familiar with any decision by any court which holds that when the 
Constitution leaves the discretionary power with the general as- 
sembly to pass a law that that general assembly must pass that law 
and must pass it in a particular way. I did not know any such 
thing, and I do not know it now, and I. most positively assert that 
that is not the law; that "may" never means "must;" that lan- 
guage is to be interpreted by the courts in accordance with its 
natural intent, except in cases where the public has a right de jure 
and where it is necessary to protect those rights de jure the courts 
have gone so far^as to say that " may " means " must." 

Senator Bacon. I should lik^ to get the history of that exactly. 
There has been a great deal of confusion in my mind about the in- 
troduction of those resolutions. Let me see if I understand you cor- 
rectly now. I want to see if I am correct in what I gather from your 
statement. You first introduced the resolution in 1888? 

Mr. Hundley. Yes, sir. 

Senator Bacon. In it there was no provision of that kind at all? 

Mr. Hundley. Not at all. It was not my original idea at all. 

Senator Bacon. You then introduced it at a subsequent session? 
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Mr. Hundley. Yes, sir. 

Senator Bacon. What session ? 

Mr. Hundley. Eighteen ninety-ninety-one, because, as I stated in 
my pamphlet, the sentiment 

Senator Bacon. I am not talking about the reason. I am trying 
to get the facts. 

Mr. Hundley. That is the fact. 

Senator Bacon. You introduced then a resohition which con- 
tained the provision, but with the word " may?'" 

Mr. Hundley. Xo, sir; with the word "shall/' because at that 
time 

Senator Bacon. I am not asking about the reason. I want to get 
the facts. You have given the reasons at length. 

Mr. Hundley. Yes. 

Senator Bacon. It is not necessary to repeat the reasons. You 
have already given them in extenso. All I want to do is to under- 
stand the facts. 

Mr. Hundley. I introduced it in 1890-1 with the word " shall." 

Senator Bacon. And you again introduced it when? 

Mr. Hundley. In 1892-3. 

Senator Bacon. Each time with the word " shall ? " 

Mr. HuNDi^Y. Yes, sir. 

Senator Bacon. The word '' may " only occurred in the original 
Pettus amendment? 

Mr. Hundley. No, sir; it never did. 

Senator Bacon. Where did it occur? 

Mr. Hundley. I introduced it a third time with the word " shall " 
in it. Every time I introduced that bill after Pettus stuck his amend- 
ment on it to start with I put '* shall ■' in it. But when it ^ot before 
the committee I got the committee to amend it by using, instead of 
the word ".shall, the words " may by law," and secured the passage 
of it. 

Senator Bacon. That was the final action? 

Mr. Hundley. That w^as the final action. 

Senator Bacon. That is what I did not understand, where the 
word " may " came in. 

Mr. Hundley. That is where it came in. 

Senator Bacon. When vou introduced it each time it had the word 
"shall?" 

Mr. Hundley. Yes, sir. I was the author of the words " may by 
law," getting the committee to put them in, pending its passage. 

Senator Bacon. What committee was that ? 

Mr. Hundley. The committee on the judiciary. I was a member of 
the judiciary committee. 

Representative Burnett. The senate judiciary committee? 

Mr. Hundley. I think so. That is my recollection about it. I may 
have introduced it the last time with the words " may by law," though 
my impression is that I secured that by way of amendment in the 
committee instead of introducing it directly ; that I wrote it " shall 
be applied." 

Senator Bacon. What became of the bill the second time you in- 
troduced it ? 

Mr, Hundley. It was defeated. 

Senator Bacon. With the word " shall " in it? 
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Mr. Hundley. Yes, sir; and it was defeated the third time. 

Senator Bacon. Defeated a third time? 

Mr. Hundley. The third time. I think it was 1892-3. I think 
that is the history of it. 

Senator Bacon. It never was adopted? 

Mr. Hundley. With the word " shall ?" 

Senator Bacon. Yes. 

Mr. Hundley. It was adopted with the word " may," but never 
with "shall." 

Senator Bacon. Was it introduced four times? 

Mr. Hundley. Yes, sir ; I think it was introduced four times. 

Senator Bacon. It was defeated three times and finally passed with 
the word " may." 

Mr. Hundley. Yes, sir ; that is right. 

Representative Richardson. In connection with Senator Bacon's 
question 

Senator Clarke, of Arkansas. Wait a moment, if you please. 
What do you mean by "passed?" Do you mean adopted by the 
people and made a part of the constitution, or do you mean passed 
the legislature? 

Senator Bacon. I was speaking of the legislative action. I do 
not know what the issue was. I was not making an issue on the sub- 
ject, but I wanted to get the facts. 

Senator Clarke, or Arkansas. It was submitted three times. 

Representative Burnett. What do you mean by being defeated? 

Mr. Hundley. All I mean by passing is the legislative act. It 
was defeated before the people. 

Senator Baco^. I had reference to the legislative act. 

Representative Richardson. I desire to call your attention to this 
point in connection with what Senator Bacon has been asking you. 
In your letter to Senator Clarke, the chairman of the conmiittee, you 
say: 

I direct your attention especially 

Mr. Hundley. What page ? 
Representative Richardson. Page 4. 

I direct your attention especially to the marked difference in the wording 
of the " proviso " as originally proposed by Mr. Pettus in the house, and that 
of the " proviso " of the bill as it finally passed. 

Mr. Hundley. That is right. 

Representative Richardson. Did the first resolution you intro- 
duced use the word " may ? " 

Mr. Hundley. No. i did not introduce it with anything of that 
-kind in it the first time. 

Representative Richardson. Is not that the first time you used the 
word " may " in the joint resolution? 

Mr. Hundley. That is the fact — when it passed. That is correct. 

Senator Bacon. Had it appeared the first time with the word 
"shall?" 

Mr. Hundley. Three times with the word " shall," but the third 
time I got an amendment so as to include the words " may by law." 

Senator Bacon. In the final stage ? 

Mr. Hundley. Yes, sir. I favored it with " shall " in it rather 
than not at all. 
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At the same time that the President, through his secretary, fur- 
nished me with this memorandum, there was another charge made 
against me : 

It is also claimed that Mr. Hundley was electwl as a Democrat to the Ala- 
bama legislature and was to support Mr. Pettus for the Senatorship, but failed 
to support him. 

I mention this now because that was the charge made against me 
then, and it might be made against ipe after I leave. I want to cover 
anything anyone wants to ask me about. Senator Pettus was very 
aggressively opposing me, and it was charged that I was elected as a 
Democrat, and then went to the legislature and refused to support 
Senator Pettus, and that I was expected to support Senator Pettus. 
1 replied to that in a letter to the President, in which I cited the time 
I was elected to the senate and the time Senator Pettus was elected. 
I was elected two years before Senator Pettus became a candidate. 
I call attention to that fact, and that can be borne out by the records 
of Alabama. I was elected two years before he became a candidate, 
and consequently I was not instructed, nor was Senator JPettus's can- 
didacy thought of. When Senator Pettus's election came on, there 
was a caucus among the Democrats, and they nominated Senator 
Pettus in the caucus, there being several candidates besides, among 
them ex-Governor Oates. If there are any other questions about that 
matter I will take pleasure in answering them. 

Representative Richardson. Who made such a charge? 

Mr. Hundley. I do not know. It was given to me. Others talked 
it around. 

Senator Bacon. I have never heard that charge. 

Senator Clarke, of Arkansas. Did you attend the Democratic 
caucus. 

Mr. Hundley. No, sir. I attended the Republican caucus and 
voted for a Republican. 

Representative Richardson. You were elected as a Democrat? 

Mr. Hundley. Yes, sir ; two years before. 

Representative Burneti\ You were the Democratic nominee? 

Mr. Hundley. Yes, sir. I have never denied that. T am not 
ashamed of it. 

Representative Burnett. I did not ask for that. You did not 
resign ? 

Mr. Hundley. Xo, sir. 

Representative Burnett. It was demanded in a Democratic con- 
vention that you should resign ? 

Mr. Hundley. I will get to that. I have no objection on earth to 
going into that. You can bring all that out, so far as I am concerned. 

Representative Burnett. That is a fact? 

Mr. Hundley. Yes, sir. They passed some sort of resolutions. I 
do not remember now what they were. It has been ten years ago. 
If you want to hear me on that I will take pleasure in going into it, 
ana I will say that I have given my reasons and I will tell you 
what those reasons are. 

Senator Clarke, of Arkansas. That will have to be disposed of 
sometime and you might as well take it up now. 

Mr. Hundley. That is not one of the charges here. But I do 
not hesitate to answer any charge. 
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Representative Richardson. I do not propose to interrupt you 
now, but I will ask you some questions about it after you get through. 

Senator Clarke, of Arkansas. I^t us dispose of that now. We 
will adjourn before we get to the receivership matter anyway and 
we might as well dispose of that particular question now. 

Representative Richardson. What question? 

Mr. Hundley. About my having been elected two years before for 
four years as a Democrat and finishing out the term as a Republican. 

RejDresentative Richardson. There was a paper filed here yester- 
day giving the whole history of tlie transaction. If you want to 
be examined on that now 1 will j)roceed. 

Mr. Hundley. Any time. I have no objection. 

Representative Richardson. How many times were you elected to 
the Alabama legislature? 

Mr. Hi NDLKY. Twice to the house and twice to the senate. I 
served four years in the house, the house term being two years, and 
eight years in the senate. 

Representative Richardson. What was the last time you served 
in the senate when elected as a Democrat? 
. Mr. HuNDLKY. In 1892 or 1894. 

Representative Btrnett. The senatorial term is four yeai*s? 

Mr. HiNDLKv. Yes, sir. 

Representative Richardson. Can vou not state when you were last 
- elected? 

Mr. Hi NDLKY. I think it was 1892. It may have been in 1894. 
The last term I served there was in 189G. 

Representative Richardson. You became a Republican in 1896? 

Mr. Hundlp:y. Yes. sir: I did. 

Representative Richardson. You were invited by a large number 
of the people of Madison County, which constitutes the senatorial 
district, to resign? 

Mr. Hundley. I do not know about a large number. I think 
there was a resolution passed by a convention. If you have it there, 
you may introduce it. 

Representative Richardson. You refused to resign? 

Mr. Hundley. Yes, sir: and I gave those reasons in a communi- 
cation to the public prcvss. The reason was that I had been elected 
by the joint votes of Republicans and Democrats and I stated that I 
believed my course wns a])proved by my constituents. 

Representative Richardson. You were nominated by a Democratic 
convention ? 

Mr. Hi NDLEY. Yes, sir; and elected by both Republicans and Dem- 
ocrats. 

Representative Richardson. But the Democratic party prevailed 
in Madison County very largely, did it not ? 

Mr. Hundley. Yes, sir. If you want to enter into that, that is 
rather 

Representative Richardson. I asked you that question. Whether 
the Democratic party did not prevail in that county when you ac- 
cepted the nomination from the Democratic party? 

Mr. Hundley. Yes, sir; it prevailed. 

Representative Richardson. If you had been nominated as a Re- 
publican, do you not know that you could not have been elected? 

Mr. Hundley. I do not suppose I could have been. 
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Representative Richardson. So it was a Democratic matter? 

Mr. Hundley; Yes, sir; when I was first nominated, that was. 

Representative Richardson. You were invited to resign? 

Mr. Hundley. Yes, sir. 

Representative Richardson. The only reason, as you say to the 
committee, why you did not resign was that you were elected^ by both 
Republicans and Democrats; that some Republicans voted for you 
as well as Democrats. 

Mr. Hundley. No, sir; my recollection is that there was no oppo- 
sition to me; that the Republicans did not put up anybody against 
ine. I think there was a Populist running, and I got Democratic and 
Republican votes. That is my recollection about it. It has been 
some time ago. I am giving you the best I know about it. That is 
not one of the charges I was called upon to answer, although I do 
not hesitate to answer it. It was ten or twelve years ago. 

Representative Richardson. I read for your information the fol- 
lowing 

Senator Dillingham. Do you intend to file that? 

Representative Richardson. It has already been filed. I read it 
so as to refresh the witness's memory. 

Mr. Hundley. From what are you reading? 

Representative Richardson. An affidavit. It is as folloAvs: 
State of Alabama, Madison County: 

Before me, Henry B. Roper, clerk of tlie circuit court of s:ii(l county, person- 
ally appeared W. F. Garth, who, being lirst duly jjworu, deposes and says: 

That he is a resident and citizen of Madison County. Ala., and has been prac- 
tically all of his life: that he has read the ])rocee<linjrs of the convention of the 
Democratic party of Madison County, as contained in a copy of the Huntsville 
Weekly Mercury of date August 2r>. 181M>, which paper is attached to this affi^ 
davit; that atfiant was ])resent at said conxention and particii^ated in the said 
proceecUngs thereof: and that said proceedings as set forth in said copy of 
said Huntsville Weekly Mercury is a correi*t rejiort of what occurred at said 
meeting, to affiant's own personal knowledge: that there were other gentlemen 
present at said meeting, among whom were \V. T. Cooper, who offered the reso- 
lution in regard to Senator Hundley, which is set forth in siiid paper. And 
affiant further states that said resolution is correctly reporttnl in said paper. 

\V. F. Garth. 

Sworn to and subscribed before me this 4th day of February, l'.K)S. In wit- 
ness whereof I hereunto set my hand and ()fficial seal, being the seal of said 
circuit court. 

H. B. Roper, 
Clerk Circuit Court o/ Madison County, Ala, 

I read another one from W. T. Cooper. 

Mr. Hundley. Is it for the purpose of authenticating the pro- 
ceedings ? 

Representative Richardson. Yes. 

Mr. Hundley. It is not necessaiy to read that. Just produce the 
paper. 

Representative Rk hardson. I want to refresh your nieinor3\ 

The State of Alabama, Madison County: 

Before me, H. B. Roper, clerk circuit court in and for said county and State, 
personally appeared W. T. Cooper, who, being by me first duly sworn, deposes 
and says: 

That he is a resident and citizen of Madison County, Ala., and has been for 
ten years next preceding the making of this affidavit: that he has read the 
account of the proceedings of the Democratic convention of Madison County, ot 
which he was a member, as contained in a copy of the Huntsville Weekl; 
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Mercury of date August 26, 1896, which is hereto attached, and that said 
report is correct; and that this affiant was a member of said convention and 
offered the resolution which is set forth in said proceedings in said paper in 
regard to Senator Hundley; and that said resolution is correctly and properly 
stated in said paper and the entire proceedings are correctly reported to affiant's 
own personal knowlotlge, he being present in said convention and hearing the 
entire proceedings. 

W. T. Cooper. 

Sworn to and subscribed before me this 4th day of February, 1908. In wit- 
ness whereof I have hereto set my hand and affixed my official seal. 

H. B. Roper, 
Circuit Court Clerk, 

I have the resohition. 

Mr. Hundley. Ts that the newspaper publication of it? 
Representative Richardson. I have the publication they refer to. 
Mr. Hundley. Have you not the proceedings of the convention? 
Representative Richardson. Yes, the proceedings of the conven- 
tion. 

Mr. Hundley. That is what I want. 
Representative Richardson (reading) : 

County convention 

Senator Clarke, of Arkansas. What do you read from? 

Representative Richardson. Senator, I read from the Weekly 
Mercury, Huntsville, Ala., Wednesday, August 23, 1896. I will only 
read the resolution that was passed by that Democratic convention. 

Senator Clarke, of Arkansas. What sort of a convention was it ? 

Mr. Hundley. A county convention. 

Representative Richardson. Madison County constitutes a sena- 
torial district. 

Senator Clarke, of Arkansas. Was it a convention made up of 
delegates from the several votingr precincts in that district? 

Representative Richardson. Yes. 

Mr. Hundley. Two years after I was elected. 

Representative Richardson. I will read the resolution. 

Whereas it is the duty of every American citizen to raise his voice in behalf 
of a cause that is just and rif?ht : whereas it is the duty, right, and honor of 
every American citizen to endeavor to express the wishes of the people; and 
whereas the Hon. O. R. Hundley has proven himself to be a wolf in sheep's 
clothing, and whereas the said senator has ])roven a Benedict Arnold to the 
cause of Democracy: whereas he has proven Iiimself to be a Scipio to throw a 
bombshell of protection in the face of the people that have so triumphantly 
elected him in the past, and as we deem it a patriotic step to show our indigna- 
tion in terms immeasurable: Therefore be it 

Resolved, That this convention request Senator Hundley to resign his seat 
as senator from Madison County forthwith and immediately. 

You heard of that resolution ? 

Mr. Hundley. How was it communicated to me? Does it not 
state ? 

Representative Richardson. You heard of that resolution? 
Mr. HuNDLF.Y. Yes; I heard of it. 

Representative Richardson. You got all kinds of notices? 
Mr. Hundley. No, sir. This is the only one I ever got. 
Representative Richardson. It is published in a printed paper. 
Mr. Hundley. This is a part of that campaign. 
Representative Richardson. Your letter is in there. 
Senator Clarke, of Arkansas. Who wrote that resolution? 



NOMINATION OF OSCAR R. HUNDLEY. 137 

Representative Richardson. I do not know. I was not in the 
convention at all. I am going to file this. 

Mr. Hundley. Yes; file it. Is my letter in answer to that in 
there? 

Representative Richardson. Yes; it is in there. 

Senator Clarke, of Arkansas. Find it, Judge Hundley, and read it. 

Representative Richardson. I brought the whole paper here. 

Mr. Hundley. Can I read it now? 

Mr. Richardson. If you choose. 

Mr. Hundley. The heading is given by the editor of the paper. 

Hundley's reply — he attacks the democracy of the committee — says he wnx 
NOT resign; that the people and not the democratic party elected him — 

DENIES THAT THE CONVENTION WAS DEMOCRATIC. 

To the members of the late Democratic convention, wherever they may be found: 

They sent me this resolution by the secretary, R. P. Whitman. 
It was adopted just before the convention adjourned, and before they 
could get a chance to hear from me they aajourned. They did not 
wait for my reply. 

Gentlemen: The city press conveys to me the fact that at your convention in 
this city on the 22d, "armed with a little brief authority," you assumed to demand 
my resignation as senator from this district. While this demand is accompanied by 
a ** whereas" which is clothed in language neither courteous nor parliamentary, you 
were, of course, aware at the time of its adoption that you were entirely safe in going 
to any extreme in denouncing me, and could choose your language without fear o! 
molestation or reply, for it was all accomplished in my absence, without according 
me the common right of being heard in my own defense. You instructed your secre- 
tary to inform me of your action, and yet you adjourned before I was notified, thus 
depriving me of the opportunity of reply; hence I am compelled to address you as 
above set forth. The spirit of revolution, injustice, and intolerance which prompted 
you to adopt the resolutions is the very same from which was evolved the Chicago 
platform and the candidates for President and Vice-President named thereon. Your 
action is a fit companion piece to the declaration of your candidate for Presiddent, 
that "he would die before ne would support a Democratic candidate on a gold plat- 
form," and the denunciation of the southern populists by the chairman of your 
national committee, "as a ^neral rule not a creditable class; " that they "practically 
admitted while in St. Louis that they were out for nothing but spoil, and this same 
spirit will probably dominate their actions in the future," and that "they will go 
with the negroes, where they belong." 

You request that I resign my seat as senator- from Madison County forthwith and 
immediately. No, gentlemen; possess your souls in peace, for I have not the slightest 
idea of resigning the commission intrusted to me by the people. You have no author- 
ity to demand my resignation,' for the sole authority aelegated you by the people 
who elected you was to select delegates to the Congressional convention. You have 
no right to request it, because you can not request a return of that which you did not 
give. 

, This was a Congressional convention ; not a senatorial convention. 

I am not responsible to you for either my nomination or electioa, for you were not 
the convention which nominated me, nor do you embrace the people who elected me. 
In taking the position I have I am voicing the sentiments of a large majority of my 
constituents when I was nominated and elected. I owe my allegiance alone to the 
people, for it is from them that I hold my commission, and not from the Democratic 
party. How well I have discharged the trust imposed upon me my record of ten years 

East is a sufficient answer to all your partisan abuse. During all these years I have 
ibored to secure a better and more efficient school system for Alabama, and two years 
ago in the senate I introduced and urged the passage of a law to secure a free and 
untrammeled expression of the popular will at the ballot box. In behalf of these two 
measures at least the people need my services, and they shall have them at the com- 
ing session of the senate. It is a remarkable coincidence and pre^ant fact that of the 
three members of your committee who reported back the resolutions for adoption one 
of Uiem, E. F. Walker, while a member of the house as my colleague voted for and 
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secured the passage of a measure which disfranchised the people of Huntsville by 
depriving them of the right to elect their mayor by direct vote of the people (whjch 
measure I opposed and afterwards had rej>ealed), and another member, R. E. Sprag- 
ins, signed a telegram while the measure was pending ur^ng its passage, while the 
newspaper which has been loudest in its demand for my resignation was the champion 
of that same iniquitous measure. 

Possibly my course in all these matters induced you in your intolerance to request 
my resi^ation, for it could not have been based entirely upon the fact of my support 
of McKmley, because your party iiaving nominated a self-confessed bolter, is even 
now applauding the action of the Republican Senators, Teller, Dubois, Pettigrew, 
and others who bolted both the Republican party and its convention. That which 
your party deems a virtue in them, you denounce as a vice in me. I stand upon that 
rule of conduct laid down by your candidate, Bryan: **No convention can rob me of 
my convictions, nor can any party organization drive me to conspire against the pros- 
perity and lil)erty of my country. A man's duty to his country is higher than his duty 
to his party." I have ample precedent for my course, in good conscience, in morals, 
and in law, for in addition to tlie well-knowTi Democrats who are openly supporting 
McKinley in the movement for a new ticket at Indianapolis, there are thousands who 
are striving to do indirectly, that which I shall endeavor to do directly. I am but an 
atom in this great country, but 1 shall consecrate my best efforts to maintain those 
great principles which can only be preserved in my humble judgment, by the election 
of McKinley and Hobart. If this l)e treason, make the best of it. You shall not press 
down this crown of repudiation upon tlie honest l)row of labor. You shall not crucify 
1 bor upon a cross of 50-cent silver dollars. 

Oscar R. Hundley, 

Senator Fourth District. 



Representative Richardson. Judge 

Mr. Hundley. Right here 

Representative Richardson. Just file the paper. 

Mr. Hundley. I want to file a paper in connection with that, with 
;your permission. I want to tell you who sent it to me. That was 
sent to my office and put in there by R. P. Whitman, who this paper 
shows was secretary of that convention. I want to say that about 
three years thereafter Mr. R. P. Whitman went to Nashville, Tenn., 
to have an operation for abscess of the liver performed, and his doc- 
tors told him he would not recover, and was liable to die. So on the 
20th day of June, 1899, Mr. Whitman, the secretary of that conven- 
tion, penned the following letter of his own accord, without my 
knowledge, which I received through the mails. 

Representative Richardson. In 1899? 

Mr. Hundley. In 1899; three years thereafter. He is the man 
who was secretary and who bore me that request. I did not bring 
up these matters, but, of course, when you hit me I hit back in a 
proper way. 

Nashville, Tenn., June 20, 1899. 
Hon. O. R. Hundley, Huntsville^ Ala. 

Dear Sir: I hope you will receive this letter in the same spirit in which it is written 
and not as mere sentiment, for all such is passed in my life and nothing "but stem 
facts shall be dwelt upon. For some months my health has been failing fast, and the 
physicians who examined me informed me that I have a complication of disesises, 
chronic in their nature, and a long, tedious treatment with the best of care would be 
my only relief. My financial ability is worse than my physical condition, which 
renders it absolutely impossible for me to take any treatment, as we are without a dol- 
lar and living very hard, because I am unable to do any work: he also stated that at 
any moment I would be liable to sudden death. This does not in the least worry 
me only as to my family's future, for while some may think I have led a very incon- 
sistent life, I feel safe in saying that I have been sinned against as much as sinned, 
and only one act of my life at present continually forces itself upon me. All others 
were done unintentionally, but this was premeditated and I do not attempt to render 
any excuse for it, but I just can not meet the beyond unless I attempt to as far as 
lies within me to arrange this by a confession to you and ask that you, if possible, 
accept this as the best I can offer. For many weeks this has been worrying me, and 
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I can not rest until I come to you with it. Whether it shall be accepted in any way 
by you it will relieve my mind. 

When I treat a fellow-man wrong I have the courage to make a confession and ask his 
forgiveness. The year 1896 you were a candidate for Congress, the night before the elec- 
tion I was invited into a certain back room in HuntsviUe and given 500 tickets and 
instructed to fold them separately, as if they were folded to vote, then tie them up in 
bundles of 50 each; that he (the party giving me them) would use 500 the same way: 
that it took this to beat you and tnat it must be done; that I had experience in this. 1 
took them and did as directed, carrying them home and working to 2 a. m. Early the 
next morning I delivered them to party who stated we had you, etc. I also treated you 
wrong as one of the markers on said day. Now, this was a low-down, mean, contempt- 
ible act of mine and one that can bear no excuse, and while I am forever done with 
politics this has hurt me worse, I swear to you, than any act of my life, for once we 
were warm friends. I say to you I am ashamed to confess tliis matter to you, but as it 
was doing my fellow- man a mean act personally and knowingly I just can not rest in 
peace or die in peace until I relieve my mind of it. Were my life to pay the forfeit I 
would do this, for it haunts me daily, poor as we are, with want standing in the door and 
not a dollar on hand, does not grate on me as this. I make this candidly, please treat 
it as a personal matter. Other things were done, but this is only one I was m. I want 
you to let it pass, if you can, for I liaVe suffered. Many times I have started to you. 
1 can not wait longer, as it is my darkest spot. 

Yours, truly, R. P. Whitman. 

Success to you. This is confidential ; treat it so. If I can ever servo you to wipe this 
out call on me night or day. 

Representative Richardson. What has tliat ^ot to do in this con- 
nection ? 

Mr. Hundley, There [exhibiting] is the original letter from R. P. 
Whitman. 

Representative Richardson. What has that got to do with this 
convention ? 

Jd^r. Hundley. He was the secretary of the convention. I never 
would have presented it if you had not asked me the question. 

Representative Richardson. He was in the service of the railroad 
for wnich you were attorney ? 

Mr. Hundley. Not at the time the letter was written. „ 

Representative Richardson. He went out under a cloud, as you 
know. 

Mr. Hundley. Yes, sir; he went out under a cloud. 

Representative Richardson. He went out on account of some 
peculation ? 

Mr. Hundley. He was secretary of the convention and handed me 
the resolution. 

Senator Bacon. I think that that letter in which he seeks to make 
reparation for wrong done you was a ver^^ proper act on his part. 

Mr. Hundley. I think so, too. 

Senator Bacon. But it has nothing to do with this question. 

Mr. Hundley. Neither has the action of the convention or the 
sending of that communication to me, with all due respect. 

Senator Bacon. That related to 3^our acts and not to his. This 
relates solely to his act. 

Mr. Hundley. Yes. 

Senator Bacon. It relates solely to his act, and has no connection 
with the other acts of which you speak. 

Mr. Hundley. Except that he was secretary of that convention. 

Senator Bacon. I know. 

Mr. Hundley. And he is the man who bore me that resolution. 

Senator Bacon. It has nothing whatever to do with the other acts. 
I want to say to you now that I am going to aisk to have that expunged 
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from the record, simply on the ground that it has nothing to do with 
the case. If it had oeen a letter in which he said he had done you 
wrong in the convention then it would be pertinent. But this letter 
has nothing whatever to do with the case. 

Mr. Hundley. That is for you to decide. Will you permit me to 
telt you another reason why 1 read this letter? It is because I state 
in my communication to the convention that I believed they were not 
voicing the sentiment of the people who elected me, and I want to tell 
you that in the Huntsville precinct where I Uve, which is in keeping 
with what Senator Morgan said, where I had formerly as a Democrat 
been elected to the senate by a majority of 180 or 200, 1 carried it on 
the face of the returns, as a RepubUcan, by 47. It is the town in 
which Judge Richardson votes. 

Senator Clarke, of Arkansas. Forty-seven votes in Huntsville? 

Mr. Hundley. I mentioned the city of Himtsville. I did not carry 
the county. Where the people had known me 

Representative Richardson. Let me see if I can not refresh your 
memory a little? 

Huntsville, Ala., October 29, 
To the Progressive Age. 
In reply to your request 

Mr. Hundley. What is the date of that? 
Representative Richardson. Wait until I get through. 

FROM HON. OSCAR HUNDLEY. 

Huntsville, Ala., October 29. 

To the Progressive Age. 

In reply to my request that I give you my views upon the financial question now 
agitating our country, I will state, that I am m favor of the free and unlimited coinage 
of silver at the ratio of 16 to 1. I am opposed to a single gold standard, as I would auo 
be opposed to a single silver standard. I am now, and nave always been in favor of 
maintaining the public credit, both of the State and the nation, and I believe that 
every dollar should be worth one hundred cents. ^ I fail to appreciate the arguments 
made by the advocates of the gold standard, that the free coinage of wlver would 
depreciate the currency, for I am enough of an American to believe that this is the 
greatest nation on the face of the earth, and that we are amply able to protect our 
credit and our currency without foreign concurrence. I believe in popular govern- 
ment, and the right of the majority of the people to rule the destinies of this country, 
and I believe the placing of this country upon the single gold basis, will result in 
placing the commerce of the country in the hands of a favored few, to the serious 
detriment of the great masses of the people. The power of wealth, like political power, 
becomes greater and greater as it is curtailed in the hands of the few. Thomas Jetferson 
correctly stated the cardinal rule of democracy when he said: ''Keep the appointing 
power as near the people as possible. " Upon this great basic principle I am opposed 
to centralizing the power of the party in the hands of an executive committee, and 
upon the same principle do I oppose any system of finance which will permit the 
minority to set the pace at which the great majority of freemen must marlc time. I 
may say in passing, that I have always maintained, and shall continue to maintain, 
that the interests of the people can best be conserved through the democratic party. 

Oscar Hundley.^! 

Did you write that? 

Mr. Hundley. I did. 

Representative Richardson. Did 3^ou 

Mr. Hundley. Let me finish. 

Representative BuilNETT. What is the date — 1896? 

Mr. Hundley. What time of the year? 

Representative Richardson. October. 
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[^ Mr. Hundley. That was in October, 1896? 

Representative Richardson. You have just stated that the rea- 
son 

Mr. Hundley. That was before I ran on the RepubUcan ticket. 

Representative Richardson. Of course it was, and you then voted 
for AfcKinley. 

Mr. Hundley. Wait until I get through. 

Representative Richardson. McKinley ran in 1896? 

Mr. Hundley. Certainly. He was elected in November, 1896. At 
the time I wrote that article I was a Democrat, and, Uke a good many 
other Democrats, I beUeved in that doctrine, and it was the sine qua 
non in that year, to be a Democrat, to beUeve in the free and unlim- 
ited coinage of silver. After Mr. Bryan was nominated I gave more 
thought and consideration to it and studied the question, as Mr. Car- 
lisle did and other Democrats did. 

Representative Richardson. Had not Bryan been nominated 
when you wrote this letter. 

Mr. Hundley. No; he had not been nominated. I said that I did 
not write that until I gave further thought to it. 

Representative Richardson. Did you not 

Mr. Hundley. Hear me through, now. After giving further 
thought to it, and feeUng that in this country freedom or political 
conscience was guaranteed by the Constitution, I determined that I 
would change my pohtical faith. 

Senator Bacon. Bryan was nominated in July before that. 

Mr. Hundley. Yes. 

Senator Bacon. I think your best reason for that change 

Mr. Hundley. No. 

Senator Bacon. Was that that was at that time the position of the 
Republican party, and that if they could change you could change 
also. 

Mr. Hundley. I am very much obliged to you for the suggestion. 
I am stating the tnith about it. I gave further thought, as Mr. Car- 
lisle and other gentlemen did, to the issue. I do not understand that 
this is a country where anyone is compelled to adhere to one political 
faith, and I do not imderstand that if a man changes his political 
faith it disqualifies him to be a United States Senator or a United 
States judge. 

Representative Richardson. But the change was very sudden on 
your part ? 

Mr. Hundley. Yes, sir. 

Representative Richardson. Very sudden? 

Mr. Hundley. As soon as I studied the question I changed sud- 
denly. That is right. As soon as I became convinced that I was 
wrong 

Representative Burnett. How long was it after you wrote that 
letter until you had that change of heart ? 

Mr. Hundley. I can not tell you how many hours or minutes. It 
was twelve years ago. 

Representative Burnett. How many months ? 

Mr. Hundley. I can not tell you. 1 changed 

Senator Bacon. When did you run against General Wheeler? 

Mr. HuNPLEY. In 1896. 

Senator Bacon. The same year? . 
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Mr. Hundley. Yes, sir. I was nominated by acclamation. 

Senator Bacon. That letter must have be^n written, then, six weeks 
before the election? 

Mr. Hundley. It may have been. That letter was written prior 
to my nomination as a Republican. 

Senator Bacon. How long, before ? 

Mr. Hundley. I could not tell you. It was twelve years ago. 

Senator Bacon. It was in October. What is the date of tnat ? 

Mr. Hundley. It just says ''October 29." 

Senator Bacon. The election occurred 

Mr. Hundley. It does not say 1896. 

Representative Richardson. It does not say that. I have not a 
copy of the whole paper. 

Mr. Hundley. It must have been in 1895. I do not know how 
that could have been. I do not know. But I will say positively that 
that was published before I was nominated by the Republicans for 
Congress. I could hardly run for Congress on the Republican ticket 
and come out in a communication and say I was going to support the 
Democratic party. 

Senator Dillingham. It must have been the year before. 

Mr. Hundley. Yes. You see Judge Richardson presents this in a 
way ; 

Representative Richardson. It was sent to me. 

Mr. Hundley. Then, Judge, you ought not to have said it was in 
1896. 

Representative Richardson. That was my information. 

Mr. Hundley. No, sir. It could not be in October, 1896 — October 
29, 1896, three days before the election. 

Senator Bryan. What is the date? 

Mr. Hundley. October 29. 

Senator Bryan. That would be four days before the election. You 
did not have time to get nominated then. 

Mr. Hundley. No, sir. 

Representative Richardson. It may be 1895. 

Mr. Hundley. You ought not to produce it and 

Representative Richardson. I have a right to produce it. 

Mr. Hundley. You made the positive statement that it was 1896. 

Representative Richardson. That was my information. I do not 
make it myself. 

Mr. Hundley. I asked you when it was. 

Representative Richardson. I do not look upon the matter of 
time as at all material. 

Mr. Hundley. I want it like it is. I do not deny anything in my 
whole public, private, or political career, but I want it correct. 

Representative Richardson. That does not make any diflFerence. 
The time is not material. 

Mr. Hundley. I want the committee to understand that this was 
not three days before the election in 1896, and I think I am\ entitled 
to say that. 

Representative Richardson. Certainly you are. 

Senator Bacon. I think it is very evident it was not that year. 

Representative Richardson. I think so myself. I concede it. 
I do not believe it was in 1896. It must have been 1895. 

Mr. Hundley. You said 1896. 
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Representative Richardson. Tlie information was- 



Mr. Hundley. You see you have accused me of dissembling and 
deceiving the committee, and all that. I think it is fair, when I ask 
you a Question, that you answer it square out. I asked you categor- 
ically the question when that was. You said 1896. 

Representative Richardson. I do not know. 

Mr. Hundley. I am not stating what you say now, but when I 
asked you the question 

Representative Richardson. After 1896 you quit the Republican 
party and cam^ back into the Democratic party again? 

Mr. Hundley. No, sir. 

Representative Richardson. Did you not say that to Doctor 
McDonald? 

Mr. Hundley. I did not. 

Representative Richardson. Did you not tell him you had made 
a great mistake and that you were coming back into the Democratic 
party, and in 1898 voted the full Democratic ticket? 

Mr. Hundley. I did not tell him. Your first cousin, Mr. Lane, 
published that first, but it was not true. 

Representative Richardson. Do not talk about dead men. 

Mr. Hundley. In 1898 the Republicans of Alabama did not put 
out any candidate, and there was a Populist nominated by the Popu- 
iites. I think Governor Johnston was the candidate of that year, and 
I do not hesitate to say that as against this Populist, between the 
two, I voted for Governor Johnston.- 

Representative Richardson. Did you not tell him you had made 
a great blunder and a mistake. 

Mr. Hundley. No, sir. 

Representative Richardson. By joining the Republican party 
and tnat you had come back to your Democratic home again? 

Mr. Hundley. No, sir; I did not. You said not to talk about 
dead men, and now you are talking about a dead man. 

Representative Richardson. I regret very much that he is not 
alive. 

Mr. Hundley. So do I, since you make that imputation. I left 
the Democratic party on account of populism, and I declined to vote 
for the populist and voted for Johnston. 

Representative Richardson. Who was the Populist? 

Mr. Hundley. Mr. Goodwin or Mr. Deans. Mr. Deans has since 
become a Republican and is now United States marshal at Mobile, 
and indorsed me for judge. Do you want to go along and complete 
your statement? 

Representative Richardson. I am through with the political 
aspect. 

Mr. Hundley. I am glad of it. I have known all the time that 
there was a good deal or politics in it. 

Representative Richardson. You have stated very frankly that 
you refused to resign when called upon to do so by the Democratic 
convention ? 

Mr. Hundley. Yes, sir; I have. If all of this political matter is 
to remain in the record, I insist that this letter which I have marked 
''Exhibit K'' be inserted. 

Senator Bacon. That will not be decided now. 
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Senator Johnston. Did you not want to include a paper from the 
legislature ?. 

Mr. Hundley. In addition to my indorsements for judge, I pre- 
sent, bearing date November 15, 1907, the indorsement^ first, of 
the Alabama State senate, containing every name of a State senator, 
I believe, but three or four. Second, I present to you the indorse- 
ment by the house of representatives of Alabama, containing every 
member of the house but about 15 or 18. There are 107 members 
altogether. 1 think this has all but 15 or 18. 

Senator Dillingham. How many members has your house? 

Mr. Hundley. A hundred and seven. The terms of that indorse- 
ment are as follows: 

We, the undersigned, members of the senate of Alabama, would most respectfully 

gjtition your honorable body to promptly confirm the nomination of Hon. Oscar R. 
undley as judge of the United btates district court for the northern district of Ala- 
bama. 

We make this request based upon the fact that, during his service upon the bench, 
since his appointment. Judge Hundley has demonstrated his eminent ability and fit- 
ness to fill tnis important office, and nas received the indorsement of the bench and 
bar of the district, and his prompt confirmation would, in our judgment, meet with the 
approval of the people of this district. 

That is from both branches of the legislature. 

Representative Burnett. Let me see it a moment. 

Mr. Hundley. Certainly. I thank you, Senator Johnston, for 
calling my attention to it. I mark these Exhibits L and M. 

Senator Clarke, of Arkansas. That is all but the receivership. 
This completes that matter. 

Representative Richardson. I have not asked him anything about 
the receivership. I have not asked him anything about the con- 
stitutional amendment. I wish to ask him something about those 
matters. 

Representative Craig. How old were you when you were convicted 
of playing poker. 

Mr. Hundley. I will calculate it. I am now 53. That was in 
1881. It is twenty-seven years ago. 

Representative Craig. You were 26 years old? 

Mr. Hundley. Yes. 

Representative Craig. Were you tried by jury? 

Mr. Hundley. No, sir; by the judge; but 1 was guilty. 

Representative Craig. You pleaded ^Ity? 

Mr. Hundley. Yes, sir; I pleaded guOty. 

Representative Craig. Were there any other cases tried at the 
same time? 

Mr. Hundley. Yes, sir. 

Representative Craig. How many ? 

Mr. Hundley. I do not remember. Do you remember? It was 
at the time of the famous Dixie White cases. Dixie White was 
released from jail. He was in for burglary. He was released by the 
solicitor, Judge Richardson's cousin, who got him to make aflBldayits 
against some 80 or 90 or 100 people in the city of Huntsville. That 
created a great deal of feeling m Huntsville. I think I have the 
editorial comments of the press made at that time, from the Himts- 
ville Democrat and the RepubUcan paper. The solicitor got $60 out 
of every case that this little negro Tburglar brought by information 
and belief, and Judge Richardson, as judge of the coimty court, 
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received $3 or $4 for each case he tried. I will bring the newspapers 
of that time here to-morrow. They severely criticised bom the 
solicitor and the judge, stating that it looked like a fee-making ar- 
rangement all the way through. There was intense feeling about it. 
You will find in 60 Alabama, the case of Sail v. The State. I have a 
copy of it here. In that case all these facts were brought out, on a 
motion to dismiss or quash the petition on the ground that the 
statute in our State, which prevented the soUcitor from bringing 
cases on information and beUef, did not permit him to do it indirectly 
by getting someone else to sign his" cross mark and then the solicitor 
witness it. But the supreme court of Alabama held that that was 
technically no violation of the law, and the information of the little 
negro thief, by his cross mark, witnessed by Nick Davis, county 
SDlicitor, stuck. I have the editorial comments at that time, which 
I will bring with me. 

Representative Craig. Were you convicted then on the statement 
of the negro, or on your own statement? 

Mr. Hundley. On my own statement. He did not know me from 
Adam. 

Representative Craig. You said he made the information against 
you? 

Mr. Hundley. Yes, jsir; but he knew nothing about it. 

Representative Craig. You pleaded guilty. 

Mr. Hundley. I did, because the solicitor said he would convict 
me if he had to go on the stand himself. 

Senator Bryan. Did the negro make the affidavit against you? 

Mr. Hundley. Yes, sir. 

Senator Bryan. He did not see you playing poker? 

Mr. Hundley. I never knew him. He was a burglar in jail, and 
the comments of the press at that time show all these facts, and the 
one case in 60 Alabama shows it. Captain Humes, who testified 

Representative Craig. Why did you plead guilty if the witness 
against you did not know anything about it? 

Mr. Hundley. You do not imderstand me. The negro who made 
the affidavit on information and belief knew nothing about it; but 
Mr. Davis, the coimty solicitor, in whose law office we played cards, 
knew all about it. He and his brother, George Davis, and others 
that I played with. I can not remember all of the parties. 

Representative Richardson. You were guilty? 

Mr. Hundley. Certainly; I do not deny it. 

Senator Bryan. The solicitor played with you? 

Mr. Hundley. Yes, sir. He was a first cousin of Judge Richard- 
son, and I was invited in the game in his office. 

Representative Richardson. Since the judge has made that state- 
ment, I think I ought to make a statement in connection with that 
matter. That gambling 

Senator Bryan. Was anybody beside yourself prosecuted? 

Mr. Hundley. I was the only one prosecuted, because, as I told 
you, I had defeated Mr. Davis for city attorney. 

Representative Richardson. Who else was in the crowd with 
whom you played ? 

Mr. Hundley. I think Mr. George Davis, Mr. Nick Davis, and my 
cousin Richard Lowe, and my cousin Bob Lowe. 

42168—08 ^10 
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Representative Richardson. Gambling had become so bad in 
Huntsville and had become so objectionable. The grand juries had 
failed to reach them. The ^and jury would summon a man to appear 
before them as a witness against a gambler and he would fail to appear. 
The grand jury would indict him, and the gambler would come up and 
pay his fine. The result was finally that the moral sense of the com- 
munity was so aroused against the gambling spirit in Huntsville that 
Judge Henry C. Jones, who was Congressman at one time in the Con- 
federate congress and a very prominent man, who was the solicitor 
of that district, and Mr. Davis, who was assistant solicitor, brought 
those cases, and Mr. Hundley, with 19 others, white. men — every one 
of them were white men — was convicted of gambling in that court; 
and the supreme court afTirmed it. 

Senator Bryan. Did you defeat the country solicitor for city attor- 
ney after the poker game ? 

Mr. Hundley. Before. 

Senator Bryan. You defeated him before? 

Mr. Hundley. Y^s, sir; before. 

I will ask Judge Richardson a question. You do not deny that was 
where I played, in Nick Davis^s office? 

Representative Richardson. I do not know where you played. I 
never was in a gambling room in Huntsville in my life. 

Mr. Hundley. Neither was I. I never was in a gambling room in 
Huntsville in my life. 

(At 5 o'clock and 10 minutes p. m. the subcommittee adjourned 
until to-morrow, Saturday, February 15, 1908, at 10 o'clock a. m. 
and then further adjourned till February 21, 1908, at 10 a. m.) 



Washington, D. C, February 21, 1908. 

The subcommittee met at 10 o'clock a. m. 

Present: Senators Knox (chairman) and Clarke, of Arkansas; 
also Senator Clark, of Wyoming, and Senator Bankhead; also Rep- 
resentatives Clayton, Craig, and Richardson. 

STATEMENT OF OSCAR R. HUNDLEY— Continued. . 

Senator Knox. Are you ready to proceed. Judge? 

Mr. Hundley. Yes. Gentlemen, we are down to the receivership. 
We are now At a matter affecting my integrity as a judge, and that 
is the matter to which I shall address my attention. 

At the outset of this investigation a rule of the committee was 
referred to which prevented the presence before the committee of the 
nominee or his counsel or anyone in his behalf. I am not asking 
any coimsel and do not need any. But I have with me to-day the 
special master appointed by me m the Southern Steel matter. 

Necessarily a case involving $25,000,000, with numerous plead- 
ings, many of which had been referred to the special master and 
many of which came before the judge, will make a very large record; 
and m order to expedite this hearing and to get to the pregnant facts 
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in the matter under the charges made against me I should like for 
those attorneys, who were attorneys in the case, and the special 
master, who has the records with him, to be present, in order that, 
when I call for a record, he may assist me by handing it to me. 

Senator Knox. Is he here now? 

Mr. Hundley. Yes. 

Senator Knox. Bring him right in. That is all right. 

SterUng A. Wood, E. K. Campbell, A. Leo Oberdorfer, and F. E. 
Blackburn entered the committee room. 

Mr. Hundley. Mr. Wood, get your records, so that you can hand 
them to ijie as I call for them. 

Mr. Wood. Very well. 

Mr. Hundley. When we concluded at the prior hearing the 
indorsement of my career upon the bench by the senate and house of 
representatives of the Alabama legislature was misplaced, and was 
found afterwards among other papers in the case, including some 
additional indorsements by members of the bar. I desire now simply 
to file that without comment, marking it ''Exhibit X," and I ask that 
it be copied into the record. 

The matter referred to is as follows : 

Senate Chamber, 
Montgomery, November 15y 1907, 
To the Presiding Officer and Members of the United States Senate: 

We, the undersigned members of the senate of Alabama, would most respectfully 
petition your honorable body to promptly confirm the nomination of Hon. Oscar R. 
Hundley as judge of the United States district court for the northern district of Ala- 
bama. 

We make this request based upon the fact that, during his service upon the bench, 
since his appointment, Judge Hundley has demonstrated his eminent ability and 
fitness to fill this important office, and has received the indorsement of the bench and 
bar of the district, and his prompt confirmation would, in our judgment, meet with 
the approval of the people of his district. 

Amos Horton, thirty-second district; Henry B. Gray, president of the 
senate; Nathan L. Miller, senator, thirteenth senatorial district; Ed. D. 
Hamner; B. A. Forrester, thirty-ninth district; John F. Wilson, third 
district; Clive E. Reed, seventeenth district; John W. Ourton, ninth 
district; James W. Strother, tenth district; Norman Gunn, nine- 
teenth district; John Gamble, twenty-fifth district; G. B. Wimberly, 
fourteenth district; Oscar O. Bayles, twenty-first district; P. B. Davis, 
twenty-third district; M. L. Leith, twelfth district; E. H. Glenn, 
twenty-seventh district; H. P. Merritt, twenty-sixth district; W. W. 
Barbour, twenty-ninth senatorial district; Fred. T. Blackmon, seventh 
senatorial district; W. C. Jones, twenty-second senatorial district; J. 
A. Lusk, fifth senatorial district; Frank S. Moody, eleventh senatorial 
district; M. L. Doster, fifteenth senatorial district; George T. Mc- 
Whorter, thirty-first district; H. E. Reynolds, eighteenth district* 
W. T. Lowe, second district; J. A. Kyle, secretary.of the senate; Daniel 
G. Cook, clerk rules committee; John F. Proctor, reading clerk of the 
senate. 



To the Presiding Officer and the Members of the Senate of the United States: 

We, the imdersigned members of the house of representatives of Alabama, would 
meet respectfully petition your honorable body to promptly confirm the nomination 
of Hon. Oscar R. Hundley as judge of the district court of the United States for the 
northern district of Alabama. We make this request based upon the fact that during 
his service upon the bench since his appointment Judge Hundley has demonstrated 
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lus ability and eminent fitness to fill this important office, and his prompt confirma- 
tion would, in our judgment, meet with the approval of the people of his district. 

H. R. Dudley, J. Osmond Middleton, A. R. Powell, J. S. Williams, Hosea 
Pearson, J. D. Carmichael, Jos. F. Arnold, J. H. Lawson, F. O. Hoff- 
man, Thos. L. Bulger, E. M. Oliver, S. L. Bumey, W. H. Elrod, 
J. H. Crawford, Jas. S. Benson, N. M. Rowe, A. H. Carmichael, J. T. 
Glover, L. J. Haley, jr., Jere C. King, W. A. Weaver, J. T. Fuller, 
John R. Sample, James Armstrong, WiUiam H. Long, jr., W. M. Cole- 
man, Ernest Lacy, J. Lee Long, H. B. Strogall, J. R. Vance, R. H. 
Arrington, C. E. Mitchell, A. S. Lyons, A. M. Trunstall, A. D. Kirby, 
B. B. Peete, W. F. Herbert, L. C. Smith, R. C. Smith, Ernest W. 
Thompson, W. J. Jones, D. F. Crum, W. J. Price, John McDuffie, 
R. T. Goodwyn, M. W. Purham, Samuel Will John, R. F. Lovelady, 
H. P. Smith, C. W. White, Wm. M. Cameron, S. G. Woolf, J. D. Doyle, 
Lee McMillan, W. B. Doyle, W. R. Avery, Wm. L. Pitt, sr., Chas. 
Rattrey, W. E. Urquehart, J. W. Moore, J. Metch Turner, A. D. Pitts, 
R. R. Komegay, Eugene Ballard, J. H. L. Henley. 



To the Presiding Officer and Members of the Senate of the United States: 

We, the imdersigned members of the bar of Cleburne County, Ala., would most 
respectfully petition your honorable body to promptly confirm the nomination of 
Hon. Oscar R. Hundley as United States district judge for the northern district of 
Alabama. We make this request based upon the fact that, since his appointment. 
Judge Himdley has demonstrated his fitness and eminent ability to peitform the duties 
of that important office and that his confirmation will meet with the hearty approval 
of the people of this district. 

Respectfully, R. L. Evans. 

J. B. Stephens. 

J. R. Barker. 

W. B. Merrill. 

Thomas H. Shackleford. 

W. C. McMahan. 



To the Presiding Officer and Members of the Senate of the United States: 

We, the imdersigned members of the bar of Clay Coimty, Ala., would most respect- 
fully petition your honorable body to promptly confirm the nomination of Hon. Oscar 
R. Himdley as United States district judge for the northern district of Alabama. We 
make this request based upon the fact that, since his appointment. Judge Hundley 
has demonstrated his ability and eminent fitness to perform the duties of that impor- 
tant office and that his confirmation will meet with the hearty approval of the people 
of this district. 

Respectfully, Walter S. Smith. 

Cornelius & Gay. 

Edgar L. Whatley. 

E. J. Garrison. 

R. G. Rowland. 

E. S. Cornelius. 

Mr. Hundley. I also present the indorsement of 98 per cent of 
the bar of my district, and the judiciary of my State, including every 
circuit judge in the district, and every city judge in the district except 
one, with numerous indorsements of members of the bar. 

Senator Clark, of Wj^oming. Did Sid Bowie sign that? 

Mr. Hundley. Yes, sir; you will find his signature there. This 
I mark '^ Exhibit H,'' and ask that it maybe included in the record. 
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(The matter referred to is as follows:) 

BRIEF. 

Letters and memorials to the United States Senate^ indorsing the official record of Jvdg 
Oscar R. Hundley, and urging his confirmation. 

The supreme court of Alabama. — Hon. John R. Tyson, chief justice; Hon. N. D. 
Denson, associate justice; Hon. J. R. Dowdell, associate justice; Hon. John C. Ander- 
son, associate justice. 

Judges of circuit and city courts and menibers of the bar. — Hon. A. A. Coleman, senior 
judge, tenth judicial circuit; Hon. A. O. Lane, associate judge, tenth judicial cir- 
cuit; Hon. Charles Senn, senior judge city court; Hon. Charles W. Feiiuson, asso- 
cinte judge city court; Hon. H. A. Sharpe, associate judge city court; jHon. C. C. 
Nesmith, associate judge city court; Hon. D. A. Greene, senior judge criminal court; 
Hon. Samuel L. Weaver, associate judge criminal court; Hon. I. H. Benners, judge 
inferior court, first division; Hon. H. B. Abernathy, judge inferior court, second 
division; Hon. S. E. Greene, judge of probate; Hon. Tancred Betts, judge law and 
equity court, Madison County; Hon. James J. Ray, judge fourteenth circuit; Hon. 



William Jackson, judge city coiu*t, Bessemer; Hon. Tnomas W. Wert, judge law and 
equity court of Decatur; Hon. W. W. Haralson, judge eleventh judicial circuit; 
Hon Thomas M. Sowell, judge city court, Walker County. 

The petition uiging Judge Hundley's confirmation is as follows: 

^^ To the Presiding Officer and Members of the Senate of the United States: *! 

"We, the undersigned members of the bar of Birmingham, Ala., would most respect- 
fully petition your honorable body to promptly c6nfirm the nomination of Hon. Oscar 
R. Hundley as-judge of the district court of the United States for the northern district 
of Alabama. We make this request based upon the fact that during his service upon 
the bench since his apjjointment Judge Hundley has demonstrated his ability and 
eminent fitness to fill this important office, and his prompt confirmation would, m our 
judgment, meet witli tlie approval of the people of this district." 

This petition has been signed by the following members of the bar: 

The bar of Birmingham.— E. H. Cabiness, James Weatherly, Walker Percy, Frank 
S. White, Edmund C. Winston, J. F. Stallings, P. G. Bowman, Albert Latady, Edward 
D. Smith, W. H. Smith, Augustus Benners, Rich B. Kelly, John M. Caldwell, John 
P. TQlman, Sterling Wood, A. G. Smith, Jere C. King, R. H. Pearson, B. M. Allen, 
Robert C. Redus, John B. Weakley, William M. Walker, W. C. Garrett, J. B. Aird, 
Hinds Peevey, W. K. Terry, J. W. Altman, Register in Chancery Zell Gaston, Lee 
C. Bradley, W. I. Grubb, F. E. Blackburn, White E. Gibson, Erie Pettus, J. A. 
Estes, John London, Alex. T. London, George A. Evans, W. K. Brown, James M. 
Russell, S. D. Murphy, John P. Abbott, C. B. Beddow, R. D. Coffman, S. C. M. 
Amason, Lee J. Marx, John H. Miller, J. R. Tate, Charles J. Dougherty, J. W. Bush, 
Morris Loveman, Julius W. Davidson, William Vaughn, John T. Glover, E. H. Dryer, 
R. H. Thach, M. F. Cahalan, James L. Cole, H. C. Bullock, H. P. Heflin, W. J. 
Whitaker, Lee Cowart, J. S. Kenedy, S. J. Bowie, Cabaniss & Bowie, E. C. Crow, 
Charles A. Calhoun, George Huddlestun, W. T. Hill, John W. Chamblee, Roscoe 
Chamblee, Escar Floyd, Von L. Thompson, W. P. McCrossin, J. Drennen, Nathan 
L. Miller, Henry Marscheimer, Ivey F. Lewis, Thomas J. Wingfield, W. T. Howlett, 
John C. Carmicnael, Hugh C. Crane, R. B. Smyer, Frank C. Andress, Frank Deed- 
myer, W. W. Shortridge, David J. Davis, John C. Pugh, N. D. Steele, John C. Forney, 
John D. Strange, John McQueen, Robert E. Smith, John Vary, R. H. Kerr, L. J. 
Haley, jr., Robert J. Wheeler, L. M. Washington, Francis M. Lowe, M. M. Ullman, 
C. C. Leadbeater, H. H. Goldstein, Samuel Will John, A. C. Howze, William C. Ward, 
John W. Tomlinson, Frank S. White, jr., W. T. Ward, J. H. Ward, F. I. Monks, 
A. Leo Oberdorfer, HoUis B. Parrish, D. K. Middleton, John Denson, W. W. Baldwin, 
Zeb Rudolph, Vasser L. Allen, W. E. Martin, Nisbet Hambaugh, J. T. Garretson, 
Robert N. Bell, J. F. Stokely, George Bondurant, Charles B. Powell, R. P. McNally, 
David S. Anderson, E. M. Hamill, R. J. McClure, Roy McCuUough, C. D. Comstock, 
Curtis S. Shu^rt, Victor Vance, W. M. Jones, Frank W. Smith, Richard L. Williams, 
Charles G. Brown, M. J. Gregg, John P. Evans, R. Du Pont Thompson, Isham D. 
Hobbs, E. M. Davis, J. Q. Smith, Griffin Lamkin, J. F. Gillespie, E. J. Smyer, Fergus 
W. McCarthy, C. W. Hickman, John L. Chisholm, R. P. Wetmore, Charles P. Jones, 
W. M. Robinson, George E. Bush, Archer L. Brown, Joseph H. Montgomery, Richard 
H. Fries, L. C. Dickey, M. A. Dinsmore, Charles E. Rice, W. A. Denson, John D. 
Williams, H. F. Jones, W. T. Edwards, Francis D. Nabers. 

The bar of Tuscaloosa.— J . J. Mayfidd, C. B. Vemer, R. T. Nabors, R. H. Little, 
J. M. Foster, Fleetwood Rice, A. B. McEachin, A. B. McEachin, jr., Thomas B. Ward, 
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James C. Brown, J. \V. Carson, Henry B. Foster, M. T. Ormond, W. Moody, Daniel 
Collier, R. H. Scrivener, Henry A. Jones, S. H. Spratt, jr., Robinson Brown, A. S. 
van de Graaf . 

The bar of Gadsden. — Amos E. Goodhue, Woodson J. Martin, P. E. CuUi, W. T. 
Murphree, R. A. D. Dunlap. W. R. Dortch, H. T. Bailev, Thomas H. Stephens, J. B. 
Martin, O. B. Roper, M. C. Sivley, John A. Inzer, C. "P. Butcher, Alto V. Lee, jr., 
A. R. Brindley, L. P. Rainey, G. C. Allen, C. \V. Allen, Cato D. Glover, J. E. Black- 
wood, J. R. Foreman, J. A. Bilbro. 

The bar of Anniston. — Knox, Acker & Blackmon, W. W. Whiteside, Tate & Walker, 
J. H. Wilson, T. Benn Kerr, Matthews & Matthews, T. C. Sensabaugh, Lapsley & 
Arnold, W. C. Tunstall, jr., N. A. Lapsley, James T. Greene, Blackwell & Agee, 
H. D. McCarty, C. H. Gourg, Charles P. Pratt. 

The bar of Scottsboro. — ^John B. Tally, William H. Norwood, Virgil Bouldin, John F. 
Proctor, J. H. Gregor>r, L. E. Brown, R. W. Clopton, L. C. Caulson. 

The bar of Tuscitmbia.— Ed. B. Almon, W. L. Chitwood, John C. Rather, jr., J. L. 
Kirk, James L. Branch, A. H. Comishchaef, M. P. Chitwood. 

The bar of HuntsviUe. — Tancred Betts, judge law and equity court; T. B. Grimmett, 
J. W. B. Hawkins, D. I. WTiite, Lawrence Cooper, James H. Pride, F. Turner Petty, 
Milton Humes, R. E. Smith, David A. Grayson, W. N. Benson, Paul Speake, George 
P. Cooper, Shelby S. Fletcher, W. F. Esslinger, Ben P. Hunt, Jere Murphy, jr., Z. I. 
Drake, W. L. Clay. 

The bar of Jaspe) . — Bankhead & Bankhead, Acuff & Cooner, J. B. Powell, Davis T. 
Fite, D. A. McGregor, M. L. Smith, D. D. May; James J. Ray, judge fourteenth cir- 
cuit; T. L. Siwell, judge city court; Lacey & Lacey. 

T?ie bar of Cullman. — J. B. Brown, S. J. Griffin, A. A. Griffith, Greorge H. Parker, 
Sutton L. Fuller, Emil Aldrichs, Asa B. Fuller, J. M. Kirkpartick. 

The bar of Russellville. — Travis Williams, B. H. Sargent, W. H. Key, Almon & 
Cbenault, Joseph W. Bolton, county solicitor; Henry D. Jones. 

The bar of (htntersville. — D. Isbell, J. L. Burke, C. B. Kennamer, J. T. Johnson, 
J. A. Lusk, O. D. Street. 

The bar of Haleyville.—J. J. Curtis, W. V. Mayhall, T. H. Davidson, R. L. Blanton, 
Charles D. Hudgins. 

The bai of Hamilton.— J. T. Johnson, Ernest B. Fite, K. V. Fite, R. W. Quinn, C. E. 
Mitchell, Will B. Ford. 

The bar of Fort Payne. — R. H. Hunt, Isbell & Presley, J. D. Pope, Howard & Hunt, 
S. B. Stone, W. W. Haralson. 

The bar of Fayette. — Cecil A. Beaslev, Robert F. Peters, Charles W\ Sanders, W. L. 
Harris, W. S. McNeil. 

The bar of Sheffield. — ^J. L. Andrews, James L. Alexander, John H. Peach. 

The bar of Vernon. — J. C. Milner, S. J. Shields, Walter Nesmith. 

Additional indorsements. — Hon. John W. Inzer, judge sixteenth circuit; Hon. 
Charles P. Almon, jud^e eleventh circuit; Hon. W. H. Simpson, chancellor; Hon. 
D. W. Speake, judge eighth judicial circuit; Hon. S. L. Sowell, judge circuit court. 

State officials. — Hon. Henry B. Gray, lieutenant-governor; Hon. Frank N. Julian, 
secretary of state: Hon. W. W\ Brandon, state auditor; Hon. J. W^ Riggs, librarian 
supreme court; Hon. E. L. Higdon, sheriff Jefferson County. 

Members of the senate and house of the Alabama legislature. 

Additional indorsements of the bar. — The bar of Decatur, Ala. ; the bar of Talladega, 
Ala.; the bar of Columbiana, Ala.; the bar of Russellville, Ala.: the bar of Cleburne 
County, Ala.; majority of the bar of HuntsviUe, Ala.; Hon. W. T. Lawler, judge 
of probate court: the bar of Clay County. 

Mr. Hundley. There are some little errors in the record, to which 
I will call attention at the conclusion of my testimony. One of them 
is — just to show the nature of them — where it is stated that the Presi- 
dent received telegrams from members of the supreme court. It 
should have been telegrams from various judges of the courts of 
Alabama. 

Gentlemen, I have answered consecutively so far all the charges to 
which reference was made bv Senator Dillingham in his letter to me 
of January 17, except the following: 

Your action in appointing receivers of the Southern Steel Company, was also sharply 
criticized. The main ground of complaint was that you refused to appoint a gentle- 
man formerly connected with the company who had exceptional knowledge of the 
business, and who stood ready to furnish all the mouey necessary to keep the company 
in operation, and whose appointment was desired by the credit,ors. 
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That, gentlemen, is a matter in reference to my official conduct 
since my appointment as judge. I do not offer or attempt to offer 
any apology for my conduct in this case, directly or indirectly. I 
shall present to you now as the judges trying this case the full record 
and tne facts as they appear. 

In the outset, I trust I am not out of place in saying that this 
charge presents to the committee the remarKable position of a judge 
being called upon to answer for his official conduct before a com- 
mittee in* a case he has tried, in which every order made by the judge 
has been acquiesced in by the attorneys representing the bankrupt. 
Mr. O. R. Hood, who testffied here; tne attorneys representing the 
petitioning creditors requesting the appointment of the twoAdlers; 
and everyone else connected with the case save and except the 
second petitioning creditors, who are here to-day in the person of their 
council, who were before my court and against whom I decided in 
favor of Mr. Beimers and Mr. Hood. They are here as my friends, 
although I decided the issues against them. But in so far as the 
prosecution of this matter is concerned they appear here, having 
assented not only in person as fact, but the record shows that they 
have not objected, directly or indirectly, to any act of mine upon the 
record, nor have they taken an appeal; especially have they not 
taken an appeal against my conduct m appointing the receivers, when 
as a matter of fact at the time that I made that appointment the 
court of appeals of the fifth judicial circuit was in session at Mont- 
gomery, and that court had jurisdiction by review to have taken the 
whole matter of my appointment of these receivers up and reviewed 
the whole question, and it was a preferred case in that court, and they 
could have had an adjudication of that issue probably within forty- 
eight hours. 

Senator Knox. Let me inquire here, just for my own information, 
because I have not attended the previous hearings 

Mr. Hundley. Certainly. 

Senator Knox. As I understand, there is no charge made against 
you involving the exercise improperly of judicial discretion in any 
matter connected with the case except the matter of the receivership ? 

Mr. Hundley. That is all. 

Senator Knox. I think it would be just as well for you to get down 
to the facts. 

Mr. Hundley. Why I appointed those men? 

Senator Knox. Yes; instead of arguing it. I like to hear what the 
facts are. 

Mr. Hundley. I will do that. Senator. 

On the evening of the 24th dav of October, 1907, I received a tele- 
phone message from Mr. Walker Fercy , of the firm of Percy & Bennera, 
stating that his partner, Mr. Benners, would appear before me in 
Huntsville, Ala., on the next morning. 

Senator Clark, of Wyoming. Is that the Benners who was present 
before the subcommittee? 

Mr. Hundley. Yes, sir; asking the appointment of receivers in the 
Southern Steel Company; and he would like verv much indeed for 
me to appoint the Adlers. I replied to him that that matter I would 
take up when they came. 

Thereafter immediately there was continuous telephoning to me 
by various parties in Birmingham, creditors, making a most aggres- 
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sive and determined objection to the appointment of the two Adlers. 
Among those were Mr. Frank S. White, whose statement I now file, 
marked ''Exhibit Y/' 

Frank S. White & Sons, 

Attorneys at Law, 
Birmingham y Ala., February 11, 190S. 
Hon. Oscar R. Hundley, Washington, D. C. 

Dear Sir: Since the matter of your confirmation has been up before the Senate 
committee it has occurred to me that perhaps a statement from me might be of some 
benefit to you in that regard. 

As you will no doubt recall, on the evening prior to the appointment of the receivers 
in the Southern Steel Company case I talked with you over long-distance telephone, 
you being in Huntsville and I in Birmingham, and at that time I told you that our 
fiirm represented $15,000 or $20,000 in claims, and that we were opposed to the appoint- 
ment of the Adlers as receivers, in that the Adlers were stockholders in one of the 
petitioning creditors' corporations seeking to have the Southern Steel Company adju- 
dicated a bankrupt. At that time I asked that you defer making the appointment 
until we could be heard on the proposition. You stated that Mr. Benners was either 
on his way there or was present, and that you would take up the matter of the appoint- 
ment of the receivers tne next morning. I stated to you that I had no particulaf 
person in view for one of the places, but that I thought the unsecured creditors should 
name one of the receivers at least, as my information at that time was that the Adlers 
were the choice of the secured creditors. It is my recollection that in this conversation 
I stated to you that I thought the interests of tne unsecured creditors would best be 
subserved by the appointment of Mr. J. O. Thompson, who was perfectly fair, of strict 
integrity, and who had made a success in the business world. I am sure that the 
appointment of Mr. Thompson gave entire satisfaction to the unsecured creditors. I 
kiiow, of my own knowleage, that those whom I represented, for instance, Goodall, 
Brown & Co., Collins & Co., Carter Dry Goods Company, Standard Fuel and Supply 
Company, and others, were satisfied with his appointment, and not a single one of the 
creditors have I heard criticise you about the appointment. On the other hand, I 
have heard several of them say that they were pleased that you did not fall into the 
scheme of appointing the Adlers and giving them entire authority in the premises. 

I assure you that if you have occasion to use this letter before the Committee or 
otherwise, you may do so. 

Yours, very truly, Frank S. White, Jr. 

Senator Clarke, of Arkansas. Who is Mr. White; and in what 
connection did he appear? 

Mr. Hundley. He is a prominent lawyer of Birmingham. 

Senator Clarke, of Arkansas. What did he have to do with this 
case? 

Mr. Hundley. He represented a large number of creditors — his 
firm, Frank S. White & Sons. 

Senator Clarke, of Arkansas. Did he represent them on the record, 
in the pleadings filed in the court ? 

Mr. Hundley. Yes, sir; and at the hearing, but not at the hearing 
for the appointment of a receiver. He merely telephoned me, as 
stated, what I have detailed to you. 

In addition to that, I received either a telegram or a telephone 
message, I can not remember which — Mr. Blackburn can state — or 
it was communicated to me by some one ; maybe by one of the lawyers 
in Huntsville — that Messrs. Powell & Blackbiu*n would also be 
present, representing certain creditors, and requesting that. I take 
no action imtil their arrival. I told them I would not. I also 
received a telegram from O. R. Hood, stating that he represented the 
Southern Steel Company, and asking me to take no action imtil his 
arrival. 

The next morning at 9 o'clock all these gentlemen met at my 
former law office in Huntsville, Ala. The court at Himtsville was 



NOMINATION OF OSCAR R. HUNDLEY. 153 

then in session. When they met there they presented to me a petition 
requesting the appointment of receivers — a petition in bankruptcy. 

Senator Clarke, of Arkansas. What amount of claims was it 
alleged that those creditors represented ? 

Mr. Hundley. I am going to give that. I present here, gentlemen, 
for the inspection of the committee, the original petition med by Mr. 
Benners, of the firm of Percy & Benners, the gentleman who testified 
the other day. I have the originals with me for the inspection of the 
committee, but I shall leave copies. These were all brought by me 
from my court. I shall leave copies, and anybody desiring to test 
them can do so. 

In that original petition, as shown upon its face, the amount of 
creditors represented bvMr. Benners was something less than $9,000, 
embracing in number three creditors. The total indebtedness of this 
concern — the imsecured indebtedness — was $2,800,000. 

Senator Clark, of Wyoming. How much was represented by the 
other attorneys? 

Mr. Hundley. I will get right to that. Messrs. Powell & Black- 
bum, who filed the second petition, represented $15,000 of indebted- 
ness, and, in number, six creditors. 

I present the original petition of Powell & Blackburn, and shall 
leave a copy for the information of the committee. 

Senator Clarke, of Arkansas. You are not making any reference 
to petitions that were filed after the receivers were appointed? 

Mr. Hundley. No; this is all before. I am commencing right at 
the beginning. This was all before. 

I can attention in this connection to the original petition presented 
by Mr. Benners, showing there were $9,000 worth of creditors repre- 
sented by him when that was filed, and I ask the committee to con- 
trast that with his testimony, in which he said he represented $300,- 
000 of creditors. I mark this Exhibit 1. 

(The petition is as follows :) 

Petition for adjudication of bankrupt in the district court of the United States for the 
Northern District of Alabama, m the southern division thereof in bankruptcy. 

To the honorable Oscar R. Hundley, 

Judge of the District Court of the United States for the 

Northern District of Alabama: 

Petitioners, Birmingham Coal and Iron Company, Sayre Mining and Manufacturing 
Company, and The Cahaba Coal Company, respectfully show that Southern Steel 
Company, of the city of Gadsden, County of Etowah, State of Alabama, in said district, 
has for the six months next preceding the date of the filing of this petition, and prior 
thereto, had its principal place of business in the city of Gadsden, in the county of 
Etowah, in said district, and has maintained a general office in the city of Birming- 
ham, in Jefferson County, Alabama; that the said Southern Steel Company owes 
debts to the amoimt of $1,000 and over; that the said Southern Steel Company is a 
corporation organized under the laws of the State of Alabama, and is engaged prin- 
cipally in manufacturing and mining pursuits; that the creditors of said Southern 
Steel Company are greatly more than twelve in number; that your petitioners are 
each creditors of said Southern Steel Company and have claims against it, which 
amount in the aggregate to over $500.00; that their said claims are unsecured, and 
that neither of your creditors is entitled to priority of payment of their said claims 
within the meaning of section 64 B of the bankruptcy law of 1898 as amended, nor 
has either of the petitioners received any manner of preference whatsoever within 
the meaning of any portion of said law; that the nature and amount of your petitioners'- 
claims are as follows: 

That of Birmingham Coal and Iron Company is for coal and ore sold to said Southern 
Steel Company; said claim being in the amount of $2,319.31. 
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That of Sayre Mining and Manufacturing Company is for coal and coke sold to said 
Southern Steel Company; said claim being in amount of over $5,000. 

That of Star Cahaba Coal Company is for coal sold to said Southern Steel Company; 
said claim being in the amount of over $1,300. 

That within four months preceding the filing of this petition, namely, on October — , 
1907, the said Southern Steel Company committed an act of bankruptcy in that it 
did admit in writing its inability to pay its debts and its willingness to be adjudged a 
bankrupt on that ground; and that said corporation did in a letter to Sayre Mining and 
Manufactiu*in^ Company, written on, to wit: October 24th, 1907, state, amon^ other 
things, that said corporation was unable to pay its debts, and was willing to be adjudged 
a bankrupt on that ground ; wherefore yom: petitioners pray that service of this petition 
with a suopoena may be made upon said Southern Steel Company as provided by said 
bankrupt law of 1898 as amended, and that it be adjudged a bankrupt within the pur- 
view of such law. 

Birmingham Coal and Iron Company, 
By James Bonnyman, Treasurer and General Manager. 

Sayre Mining and Manufacturing Company, 
By John H. Adams, Vice-President and Treasurer, 

Star Cahada Coal Company, 
By W. G. Robinson, Vice-President. 
Percy & Bemer, attorneys for petitioners. 

State of Alabama, 

County of Jefferson^ City of Binningham: 
James Bonnyman, being duly sworn, deposes and says that he is treasurer and gen- 
eral manager of said Birmingham Coal and Iron Company, and has personal knowl^ge 
of the truth of the statements contained in the fore^ing petition, and is duly author- 
ized to make this affidavit and to sign said petition for said Birmingham Coal and Iron 
Company, and that the statements contained in the foregoing petition are true. 

James Bonnyman. 

Subscribed and sworn to before me this 24th day of October, 1907. 

J. L. Dillon, Notary Public. 

State of Alabama, 

County of Jefferson, City of Birmingham : 
W. G. Robinson, being duly sworn, deposes and says that he is president of said 
Star Cahaba Coal Company, and has personal knowledge of the truth of the statements 
contained in the foregoing petition, and is duly authorized to make this affidavit and 
to sign said petition for said Star Cahaba Coal Company; and that the statements 
contained in the foregoing statement are true. 

W. G. Robinson. 

Subscribed and sworn to before me this 24th day of October, 1907. 

J. L. Dillon, Notary Public. 

State of Alabama, 

County of Jefferson, City of Birmingham: 
John H. Adams, being duly sworn, deposes and says that he is vice-president and 
treasurer of said Sayre Mining and Manuiactiu*ing Company, and has personal knowl- 
edge of the truth of the statements contained in the foregoing petition, and is duly 
authorized to make this affidavit and to sign said petition for said Sayre Mining and 
Manufacturing Company, and that the statements contained in the foregoing petition 
are true. 

John H. Adams. 

Subscribed and sworn to before me this 24th day of October, 1907. 

J. L. Dillon, Notary Public. 

Mr. Hundley. I now file the application of these same creditors, 
through Mr. Benners, filed at that time, requesting the appointment 
of the two Adlers as receivers. I mark it ^* Exhibit 2.^' 
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(The petition is as follows:) 

Petition for receiver in the district court of the United States for the southern division 
of the northern district of Alabama. 

In the matter of Southern Steel Company, bankrupt. In bankruptcy. 

To the honorable Oscar R. Hundley, District Judge: 

Your petitioners, Birmingham Coal & Iron Co., Sayre Mining and Manufacturing 
Company, Star Cahaba Coal Company, respectfully show that their petition for the 
adjudication of the said Southern Steel Company, of the city of Gradsden, coimty of 
Etowah, in said district, to be a bankrupt was filed in your honorable court on Octo- 
ber 24th, 1907; that such proceeding is still pending and will not be determined 
for some time; that said Southern Steel Company has tor over six months maintained 
a general office in Birmingham, Jefferson County, Alabama; that said Southern Steel 
Company is a corporation organized under the laws of the State of Alabama and 
en^;aged principally in the business of mining coal and iron ore and in the manufacture 
of iron and steel; that it owns and operates a steel mill and blast furnaces in the county 
of Etowah, its principal place of business being in the city of Gadsden, in said county; 
that it owns and operates a wire and rod mill in the City of Ensley, in Jefferson County, 
Alabama; that it owns and operates coal mines in Jefferson County, Alabama; that 
it owns and operates coke ovens in Jefferson County, Alabama; that it owns and oper- 
ates ore mines in the counties of Etowah and Cherokee, in the State of Alabama; 
that it owns and operates other mines and properties; that all of said mines and manu- 
factories are going concerns, employing large numbers of men, the number of its 
employees exceeding one thousand; that the value of its properties approximates 
the sum of $10,000,000. 

That it is absolutely necessary for the preservation of said estate that a receiver be 
appointed to take charge of the same, and to manage, control, and operate the same, 
for the following reasons: 

The property of said Southern Steel Company consists of a consolidation of the 
properties tormerljr belonging to other corporations and of the stock of other corpora- 
tions which own mines and furnaces, which properties and stocks are subject to sundry 
liens and encumbrances; said properties are ^eatly more valuable in their consoli- 
dated form than if held separately. If receivers are not appointed and the property 
kept together, the foreclosures of subsidiary and other liens will result in the dissipation 
of said properties. 

If the operation of said mines and industries is not continued, the labor and force 
employed to operate the same will be dissipated, and it will be extremely expensive, 
if not impossible, on account of the scarcity of labor, to collect another force to operate 
the same ; and the value of said estate will be very much larger if the operation of said 
mines and industries is continued than it will be if such mines and industries are shut 
down; the filing of this petition will have the effect of destroying the credit of said 
Southern Steel Company, and, it having no funds with which to continue its operations, 
it will suffer large losses on account of its inability to fill existing orders, most, if not 
all, of which will afford large profits; said estate, consisting as it does, largely of mines 
and machinery, the same require constant care and attention to prevent deterioration 
in value. This care and attention the bankrupt will not be able to give it: wherefore 
your petitioners file herewith the bond of Morris Adler, B. F. Moore, and Sam Adler, 
as sureties in the sum of fifty thousand dollars, as required by the bankrupt act as a 
condition to the appointment of said receiver: petitioners further show that it will 
be for the beet interest of said bankrupt and of its creditors that all of its operations, 
both of its mines and manufactories, be continued until the hearing and decision on 
the petition for adjudication hereinbefore referred to for the reasons hereinbefore set 
forth; that no previous application has been made to this or any other court for the 
order hereinafter asked; that Morris Adler and Edgar L. Adler, of Birmingham, 
Alabama, are hereby respectfully suggested as suitable persons to be appointed receiv- 
ers of said estate; that they are men of large means and of excellent financial and 
business standing in the communities in which said estate is located : that they have 
great knowledge of and have had wide experience in the management, control, and 
operation of properties of the kind referred to, and have been extremely successful in 
tne operation and handling of such properties: said bankrupt has little or no cash on 
hand, such cash as it has being totally insufficient for the purpose of operating said 
industries. 

In order that the operation of said mines and manufactories be continued it will be 
necessary for the receivers, from time to time, to borrow money with which to continue 
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such operations; wherefore it is prayed and requested that said receivers be authorized 
and empowered to borrow a sum not exceeding five hundred thousand dollars, and to 
issue therefor their certificates as such receivers, which will be a prior lien above all 
other liens and incumbrances upon said estate; that the wa^es due the workmen, 
clerks, and servants of said bankrupt constitute a preferred claim against the estate of 
said bankrupt, and the same must be paid in order to keep such force of employed 
together; wherefore your petitioners pray that said persons be appointed receivers 
herein with power to take charge of and hold said estate and to continue said business 
and the operation of said mines, manufactories, and industries; and with full power to 
fill all existing orders for the products of said mines and industries, and with the power 
to borrow monev as aforesaid and to issue certificates therefor; and with power to 
employ men and means to accomplish the aforesaid purposes; and with power to pay 
and discharge, out of the funds coming into their hands, all unpaid sums due the work- 
men, clerks, and servants of said bankrupt; and with such other powers as may be 
necessary to care for said estate and to preserve its value. 
Dated this the 24th day of October, 1907. 

Birmingham Coal & Iron Co., 

By James Bonnyman, Treasurer and General Manager. 
Sayre Mining and Manufacturing Company, 

By John H. Adams, Vice-President and Treasurer. 
Star Cahaba Coal Company, 

By W. B. Robinson, President. 

State of Alabama, 

County of Jefferson, city of Birmingham . 
James IBonnyman, being duly sworn, deposes and says that he is treasurer and 
general manager of said Birmingham Coal & Iron Company and has personal knowl- 
edge of the truth of the statements contained in the foregoing petition and is duly 
authorized to make this affidavit and to si^ said petition for said Birmingham Cosi 
& Iron Company, and that the statements in the foregoing petition are true. 

James Bonnyman. 

Subscribed and sworn to before me this 24th day of October, 1907. 

[seal.] J. L. Dillon, Notary Public. 

State of Alabama, 

County of Jefferson, city of Birmingham. 
John H. Adams, bein^ duly sworn, deposes and says that he is vice-president and 
treasurer of said Sayre Mming & Manufacturing Company and haa personal knowledge 
of the truth of the statements contained in the foregoing petition, and is authorized to 
make this affidavit and to sign said petition for said Sayre Mining & Manufacturing 
Company, and that the statements in the foregoing petition are true. 

John H. Adams. 

Subscribed and sworn to before me this 24th day of October, 1907. 

[seal.] J. L. Dillon, Notary Public. 

State of Alabama, 

County of Jefferson, City of Birmingham: 
W. G. Robinson, being duly sworn, deposes and says that he is president of said 
Star Cahaba Coal Co. , and has personal knowledge of the truth of the statements con- 
tained in the foregoing petition and is duly authorized to sign said petition for said 
Star Cahaba Coal Co., and is authorized to make this affidavit; ana that the state- 
ments in the foregoing petition are true. 
)g^ W. G. Robinson. 

Subscribed and sworn to before me this 24th day of October, 1907. 

[seal.] J. L. Dillon, Notary Public. 

Mr. Hundley. On the same morning that this matter was before 
me there was presented the following petition opposing the appoint- 
ment of the two Adlers, filed by Messrs. Lee J. Marx, F. E. Blackburn^ 
and A. Leo Oberdorfer as attorneys for petitioning creditors named 
therein,- and duly sworn to. 
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(The petition is as follows:) 

In the district court of the United States for the southern division of the northern district 

of Alabama. 

In the matter of Southern Steel Company, bankrupt. In bankruptcy. 

To the Honorable Oscar R. Hundley, Judge of said Court: 

The petition of Crane Company, a corporation organized and existing under the 
laws of Illinois, doing business in the city of Birmingham, Alabama, William L. 
Dellheim & Company, a copartnership composed of W. L. Dellheun and Joseph 
Wallenstein, of Birmingham, Alabama; the Alabama Paint & Glass Company, a cor- 
poration organized and doing business under the laws of the State of Alabama; B. F. 
Roden Grocery Company, a corporation organized and doing business under the laws 
of Alabama; Koberts- Johnson and Rand Shoe Company, a corporation organized and 
existing under the laws of the State of Missouri; Charlotte Supply Company, a body 
corporate, and Martin Cracker Company, a body corporate, doing business in Saint 
Louis, Missouri, respectfully represent: 

1. That your petitioners are creditors of the above-named bankrupt having provable 
claims against tne testate of the said bankrupt amounting in the aggregate, to wit; 
fifteen thousand dollars; 

2. That on the 24th day of October, 1907, a petition in involuntary bankruptcy 
was filed by Birmingham Iron Company et als. praying to have the Southern Steel 
Company, a body corporate, adjudged a bankrupt upon the ground, among other 
things, that the said Southern Steel Company had admitted in writing its inability 
to pay its debts and its willingness to be adjudged a bankrupt on that ^ound; 

3. That the estate of said bankrupt consists of steel plants, ore mines, tumaces, coke 
ovens, manufacturing plants, foundries, and other industries and properties; that 
your petitioners represent themselves as common creditors not in touch witn the allied 
bankrupt or the petitioning creditors; that, as appears from the face of said petition, 
the allied bankrupt, in a personal letter written to one of the petitioning creditors, 
expressed its willingness to be adjudged a bankrupt to said creditor, which was an 
inducement for the said creditor to join in said petition; and petitioners aver that the 
said petition in bankruptcy is a friendly, if not a collusive, proceeding against the 
said bankrupt, and that it was thoroughly understood between the said alleged bank- 
rupt and the petitioning creditors that said petition should be filed against said South- 
em Steel Company and the said petitioning creditors should ask for the appointment 
of a receiver in said cause. 

4. Petitioners aver that at least two receivers should be appointed in said cause, or 
one receiver who would be thoroughly disinterested and not of the selection of the 
petitioning creditors or of the bankrupt; that the (H)iuuion creditors and laborers 
should have some one connected with the proceeding and administration of said estate 
who would at least look after and protect the interest of all creditors alike, and par- 
ticularly the interest of the creditors last above named and who are not in the confi- 
dence of the bankrupt or the petitioning creditors; that it is absolutely necessary for 
the preservation of the said bankrupt's estate for a receiver or receivers to be appointed 
in tnis cause, to at once take charge of the properties of the bankrupt's estate; that 
as a matter of fact it would be physically impossible for one receiver to look after and 
properly seize or take possession of the various plants and industries owned and 
operated by the alleged bankrupt, and petitioners aver that at least two receivers 
should be appointed. 

Wherefore petitioners pray your honor to appoint a receiver or receivers, with all 
the powers and authority conferred upon such oflicers by the acts of Congress relating 
to bankruptcy, and petitioners pray for such other, further, and different relief as to 
your honor may seem meet and proper under the averments herein. 
"^ * Lee J. Marx, 

F. E. Blackburn, 
A. Leo Oberdorfer, 
Attorneys for petitioning creditors. 

State of Alabama, Jefferson County: 

Lee J. Marx, one of the attorneys of record for the above petitioners, being duly 
sworn, on oath says that the averments contained in the foregoing petition are true 

Lee J. Marx. 
Sworn to and subscribed before me this 24th day of October, 1907. 

F. M. DoNHAM, Notary Public. 
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Senator Clark, of Wyoming. What is the purport of the objection? 

Mr. Hundley. I will tell you right now. 

Senator Knox. What amount of indebtedness djd they represent? 

Mr. Hundley. Fifteen thousand dollars. These are the same 
attorneys who filed the second petition, representing creditors, amount- 
ing to $15,000. I leave a copy with a blue pencil around it. In that 
petition were the following averments, whicn were called to my atten- 
tion by these gentlemen the morning Mr. Benners requested the 
appointment of the Adlers: 

3. That the estate of said bankrupt consists of steel plants, ore mines, furnaces, coke 
ovens, manufacturing plants, foundries, and other industries and properties; that your 
petitioners represent tnemselves as common creditors not in touch with the alleged 
bankrupt or tne petitioning creditors; that as appears from the face of said petition, 
the alleged bankrupt, in a personal letter written to one of the petitioning creditors, 
expressed its willingness to be adjudged a bankrupt to said creditor, which was an 
inducement for the said creditor to join in said petition; and petitioners aver that the 
said petition in bankruptcy is a friendly, if not a collusive proceeding against the said 
bankrupt, and that it was thoroughly understood between the said alleged bankrupt 
and the petitioning creditors that said petition should be filed against said Southern 
Steel Company and the said petitioning creditors should ask for the appointment of a 
receiver in said cause. 

4. Petitioners aver that at least two receivers should be appointed in said cause, or 
one receiver who would be thoroughly disinterested and not of the selection of the 
petitioning creditors or of the bankrupt. 

On that hearing before me on that morning a most determined and 
persistent opposition was made by these gentlemen 

Senator Clarke, of Arkansas. In this connection I think it would 
make the issue to just quote from their petition. They do not say 
anything in here about Adler furnishing any money. They say he 
has plenty of money. 

Mr. Hundley. Yes. 

Senator Clarke, of Arkansas. This is the petition of Benners? 

Mr. Hundley. Yes. 

Senator Clarke, of Arkansas. Just read the part I have marked. 
That makes the issue. 

Mr. Hundley. I understand from reading Mr. Benners's testi- 
mony that he admits on page 219, I think, of his testimony, that 
there is no one act of the receivers that he can place liis hands on as 
being detrimental to the interest of this estate, and if an impression, 
sajslie, has been created that the receivers have done anythmg to be 
cnticised for, he desires to withdraw it. 

Senator Clarke, of Arkansas. Read that part of the petition 
originally filed by Percy & Benners. 

Mr. Hundley. But his point is that the Adlers had plenty of 
money to finance it and they wanted to put their funds in it. 

That Morris Adler and Edgar L. Adler, of Birmingham, Alabama, are hereby respect- 
jfuUy suggested as suitable persons to be appointed receivers of said estate; that they 
are men of large means and of excellent financial and business standing in the commu- 
nities in which said estate is located; that they have great knowledge of and have had 
wide experience in the management, control, and operation of properties of the kind 
referred to and have been extremely successful in the operation and handling of such 
properties; said bankrupt has little or no cash on hand, such cash as it Ims being 
totally insufiicient for the purpose of operating said industries. 

In order that the operation of said mines and manufactories be continued, it will be 
necessary for the receivers from time to time, to borrow money with which to continue 
such operations, wherefore it is prayed and requested that said receivers be author- 
ized and empowered to borrow a sum not exceeding five hundred thousand dollars, 
and to issue therefor their certificates as such receivers, which will be a prior lien above 
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all other liens and encumbrances upon said estate; that the wages due the workmen, 
clerks, and servants of said bankrupt constitute a preferred claim against the estate of 
said bankrupt and the same must be paid in order to keep such force of employed 
together; wherefore your ^petitioners pray that said persons be appointed receivers 
herein with power to take* charge of and hold said estate and to continue said business 
and the operation of said mines, manufactories, and industries, and with full power to 
fill all existing orders for the products of said mines and industries, and with the 
power to borrow money as aforesaid and to issue certificates therefor; and with power 
to employ men and means to accomplish the aforesaid purposes; and with power to 
pay and discharge out of the funds coming into their hands all unpaid sums due the 
workmen, clerks, and servants of said bankrupt; and with such other powers as may 
be necessary to care for said estate and to preserve its value. 

Senator Clarke, of Arkansas. Was that the state of the record at 
the time you made the appointment of the receivers ? 

Mr. Hundley. Yes, sir. I have not quite got through with the 
communications made to me. 

Senator Clarke, of Arkansas. I mean the state of the record. 

Mr. Hundley. Yes, sir; that was the state of the record. 

Senator Clark, of Wyoming. What, if anything, developed upon 
the hearing, with reference to the Adlers furnishing money to carry 
on the work? 

Mr. Hundley. In that hearing there were telegrams filed with me 
by Mr. Benners from some banks in Birmingham and other people — 
they are in the record — stating, in effect, that the Adlers were men of 
financial standing and were able to furnish this money. The telegrams 
were filed with me by Mr. Benners. 

I stayed in my office and gave patient hearing to these gentlemen, 
not only for fifteen minutes, as Mr. Hood said, but for one hour, until 
10 o^clock, when the time for my court to convene arrived, and I sent 
over and had a recess until 11 o'clock, and notified all the parties tfiiat 
I would make up my mind and announce the decision at 11 o'clock. 

In the meantime, I received numerous telegrams and communica- 
tions by telephone, protesting in the name of creditors against the 
appointment of the two Adlers. I received a telephone communica- 
tion from Mr. Schuler; I did not know which one it was, for at time I 
had never met him. But from the letter on file here I presume it was 
the E. T. Schuler who testified here. In fact, he met me afterwards 
and said he was the man. I remember that, now. 

Among the representations made to jne bv telephone was that the 
Schulers, one of whom was a big stockholaer and vice-president of 
the company, and who was not m harmony with some of the other 
stockholders, was behind the deal to have the two Adlers appointed 
receivers, and my attention was called over the telephone to a fact, 
of which I had knowledge myself — and I have brought the record — 
that these Schulers, the two brothers, had on a prior occasion, in a 
suit in the State court involving a part of this identical property — in 
fact, the parent company which gave birth to the Southern Steel Com- 
pany (there was a lawsuit between the stockholders and these two 
Schulers, who owned a large interest in that plant), when an account- 
ing was asked for in the chancery court of the State of Alabama and 
their books were demanded, and when the sheriff of the county served 
a subpoena duces tecum upon them, they thereupon immediately 
took tne books and put them in the furnace and burned them up in 
the presence of the officer to prevent answering the subpoena duces 
tecum and presenting the booKs by which 

Senator Knox. Senator Clark wants to know, and so do I 
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Mr. Hundley. All this developed before me. 

Senator Knox. We want to know what developed as to the inten- 
tion of the Adlers to furnish the money? 

Mr. Hundley. This is evidence showing that they 'were not proper 
parties, even if they could furnish the money. 

Senator Clark, of Wyoming. What I want to know, and you seem 
imable, or for some reason you do not give it 

Mr. Hundley. I will give it. 

Senator Clark, of Wyoming. It is because of a misunderstanding, 
probably. The petition says they are men of means. The statement is 
made by others than yourself that they stood ready and willing to fur- 
nish the means. Now^, I want to know what developed in your court 
at that hearing, if anything, to show that that was their feeling. 

Mr. Hundley. Nothing, except the telegrams which were, sent and 
which are in the record. 

Senator Clark, of Wyoming. Are those telegrams from the 
Adlers? 

Mr. Hundley. None of them. 

Senator Clark, of Wyoming. Are they from anybody assuming to 
act for the Adlers ? 

Mr. Hundley. Not at all. 

Senator Knox. Do those telegrams say they would furnish the 
money, or that they were able to rurnish it? 

Mr. Hundley. That they were able to furnish it. 

Senator Knox. Was any telegram sent to you, or any message, or 
did you re/ceive from anjr source, in a way that would control your 
discretion upon the subject, any information on the point of their 
wiUingness to furnish the money? 

Mr. Hundley. None from the Adlers, except the statement made 
ty the petition. 

Senator Knox. There is no such statement in the petition. 

Mr. Hundley. That is all. 

Senator Knox. The statement is that they are able. That is the 
point Senator Clark wants to get at. 

Senator Clark, of Wyoming. That is it. 

Senator Knox. There is a great deal of difference between a man 
being willing and a man being able to furnish money. 

Mr. Hundley. There was no such statement. Mr. Benners has 

E resented in his testimony the whole record on that question, and all 
e presented was telegrams from the banks that the Adlers were able 
to nnance this matter. 

Senator Knox. You state flat-footed to this committee that it was 
not represented to you before you appointed the receivers that if you 
appointed the Adlers they would furmsh the money to keep that plant 
going? 

Mr. Hundley. No, sir; I do not say that. 

Senator Knox. That was not represented to you in any way? 

Mr. Hundley. No, sir; it was not represented to me by the Adlers 
or by anyone in authority. It was represented to me by Mr. Benners, 
orally. In addition to what was said in the petition, tnat was repre- 
sented to me orally. 

Senator Knox. Do you mean when Benners presented the petition, 
which contains an averment of the abiUty of the Adlers to furmsh 
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the money, he informed you they would furnish the money if they 
were s^ppointed ? 

Mr. Hundley. Yes, sir. He said they would do it. Then it 
came out — that is why I was getting to this — as to what was the 
proper thing to do; whether to appoint these men with this aver- 
ment of collusion on their part witn the bankrupt, and in the face of 
the numerous decisions of the Federal courts that the bankrupt 
should not be permitted to suggest his receiver or his trustee. I have 
the decisions here. 

Senator Knox. Let me make a suggestion to you. 

Mr. Hundley. Certainly. 

Senator Knox. You have stated to the committee that here was 
a bankrupt manufacturing plant. Two men had been indicated as 
proper persons, by reason of their experience and financial ability, to 
take charge as receivers. 

Mr. Hundley. Yes, sir. 

Senator Knox. And it was represented to you that if they were 
appointed receivers they would furnish money to keep the property 
going. State to the committee in one, two, three order why you did 
not, under those circumstances, appoint men who would keep those 
plants in operation. You must have had some reason, and I think 
now is the time to state that reason. 

Mr. Hundley. I will do that. 

Senator Knox. Do it as concisely as you can. It seems to me you 
dilute your statements a good deal. 

Mr. Hundley. I want to show the men who are behind the Adlers, 
as showing the collusion. There was an averment of collusion there, 
and under the decisions I would not have been justified in appointing 
anybody 

Senator Knox. Make your argument afterwards, if you insist uj)on 
it. State what were the controlling considerations with you which 
induced you to ignore that proposition. 

Mr. Hundley. The controlUng considerations with me were, first, 
the petition of the creditors in the amount of $15,000, filed at the time 
of the filing of the petition bj^ Mr. Benners, representing creditors 
to the amount of. $9,000, averring that this was a collusive and an 
improper eflFort on the part of the Adlers to control the estate of the 
bankrupt for their own purposes. In addition to that numerous tel- 
ephone messages and telegrams, telephone messages chiefly, pro- 
testing against the appointment of the two Adlers for that purpose 

Senator Knox. Tell us who those messages were from. 

Mr. Hundley. One of them was from the firm of Frank S. White 
& Sons. 

Senator Knox. Are they lawyers? 

Mr. Hundley. Lawyers representing creditors. 

Senator Knox. Who else? 

Mr. Hundley. Others were from — one of them, another telephone, 
was from Mr. Webb Crawford, the president of the American Trust 
and Savings Company, who, I do not think, was a creditor, but was 
speaking in behalf of friends and creditors who had talked with him 
about if— who were patrons of his bank. 

Senator Knox. Wno else ? 

Mr. Hundley. In addition to that, my father-in-law, Capt. 
Frank P. O'Brien, called me up over the phone and said there was a 

42168—08 ^11 
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great deal of feeling in reference to the appointment of the two 
Adlers; that this was a large estate; and he hoped before I acted 
upon the matter I would give a very careful consideration to every- 
thing and not act hastily. 

Senator Knox. Was he a creditor? 

Mr. Hundley. No, sir; simply my father-in-law. 

Senator Knox. He sustained no relation to the propertj? 

Mr. Hundley. No, sir; he called my attention to the situation. 

Senator Knox. That was purely a mendly suggestion. 

Mr. Hundley. Yes, sir. 

Senator Knox. Who else? 

Mr. Hundley. I can not remember all of those who spoke to me 
about it. I know there were a number of telephone messages. It 
was right in the midst of the argument. I had to go to the telephone 
frequently while they were doing that. 

Senator Knox. You have named the persons and their relations to 
the property. 

Mx. Hundley. Yes, sir. 

Senator Knox. What were the reasons assigned by them why you 
should not appoint the Adlers? Give that in a little more detail. 

Mr. Hundley. I will sav I did not know either one of the Adlers. 
I knew nothing personally about their business capacity. I had 
known of Morris Adler generally as a general speculator ana dealer in 
stocks and bonds. Edgar Adler I had never heard of. 

Senator Knox. But my question was what were the reasons 
assigned by the protestants why you should not appoint the Adlers. 
You say that in these communications which you received they asked 
you not to appoint them. What reason did they assign for asking you 
not to appomt them? 

Mr. Hundley. Because the Adlers desired to get control of the 
property for their own personal ends; that they had been in collusion 
with certain stockholders, and they desired to use it for their own pur- 
poses; they desired to get charge of the property; and they had been 
m consultation with the bankrupt with a view of purchasing the plant; 
and that they had agreed in advance that they should be receivers; 
and until they had a proper hearing upon that that I ought not to 
appoint them. 

Senator Knox. Did you take any steps to verify these statements? 

Mr. Hundley. Here is what I did: in the face of all these repre- 
sentations I determined that the proper thing for me to do would be 
to appoint Edgar Adler, who was shown to be a man of experience, 
but not to turn it over to both of the Adlers, and to appoint two other 
men whom I personally knew and in whose integrity I nad the highest 
confidence. 

At that same hearing it was urged by Mr. Blackburn and Mr. Powell, 
for the creditors represented by them, that there were a large number 
of commissaries, and that some one familiar with commissaries should 
be appointed. 

Senator Clabk, of Wyoming. You mean mine stores? 

Mr. Hundley. Yes, sir; stores. 

So I then determined, after they all left my office, with these alle- 
gations pro and con — all of this was not reduced to writing, in the 
shape of witnesses on either side; just Mr. Benners's averments and 
Mr. Powell's and Mr. Blackburn's averments, and the telegrams re- 
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f erred to me and the telephone messages and things of that kind; 
it was necessary that the receivers should be appointed at once. So 
I determined with these two petitions before me and the averments 
of the two petitions, one asking and the other contesting the appoint- 
ment, that it was best to appoint the one Adler about whom I had 
information that he had practical experience, Mr. Edgar Adbr, and 
then, as I say, to appoint two other men in whom I had confidence. 

Senator Knox. \\ hat period of time elapsed between the time when 
this matter was first brought to your attention and the time when 
you appointed the receivers ? 

Mr. Hundley. They presented it lu my former law office for about 
one hour. I took one nour then to consider it. I went upon the 
bench at 11 o'clock and rendered my decision at 11 o'clock. They 
came there at 9 o'clock; they took one hour to present it, and I took 
one hom* to consider the matter. I went upon tne bench at 11 o'clock 
and made my appointments. 

Senator Knox. Then you had been apprised the evening before 
that the petition would be presented ? It was presented at 9 o'clock 
in the morning. You had a hearing for an hour and announced the 
appointments at 11 o'clock? 

Mr. Hundley. Yes, sir. 

Senator Knox. You have not said this, but was it generally con- 
ceded that there must be a receiver appointed at once? 

Mr. Hundley. On both sides. All agreed. The bankrupt 

Senator Knox. You acted promptly at the request of all the par- 
ties and upon all the information you had at that time ? 

Mr. Hundley. Yes, sir; at that time. 

Senator Clark, of Wyoming. Who were the other two whom you 
appointed ? 

Mr. Hundley. I am going to tell you. There was present mere 
every party in interest. Mr. Hood, who testified here, represented 
the Southern Steel Company, the bankrupt. I should not have 
appointed anybody upon such a showing as that until I had heard 
the bankrupt. I would have given notice to the bankrupt. Mr. 
Hood was there and agreed. 1 turned to Mr. Hood — one of the 
attorneys present will remember — and I said, to all parties present, 
"I understand it is admitted on all hands that this receivership is 
absolutelv necessary at once." Mr. Hood, speaking for the bankrupt 
said: ''There is no question about it. It must be done at once." 

Senator Knox. I do not want you to regard the fact that I have 
put (juestions to yoii as calculated in any way to interfere with the 
fine in which you wish to present this matter. But I have not been 
present at the prior hearings. 

Mr. Hundley. I would much prefer to have you ask questions. 

Senator Knox. I have obtained all the information I want on that 
subject. Go on and make your statement in your own way. I do 
not want to shut you off. 

Mr. Hundley, i ou are not shutting me off. Mr. Clark asked 
who the persons were. Mr. Chandler is a man who has been engaged 
in the commissary business all his life; the mercantile business. He 
is a man whom I have known for fifteen years. He is a man of the 
highest character and intescrity. And [so^I appointed him as one of 
the receivers. 
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Mr. J. O. Thompson, whom I appointed, and to whom there has 
een more objection urged since than otherwise, is a man whom I 
have known for many years; a man who is my personal friend, it is 
true; but a man of absolute integrity; a large dealer in real estate; 
and with these charges before me 1 preferred to appoint two men who 
were my friends, in order that the court might be fully advised and 
apprised of everything that was going on. 

Mr. Thompson is also chairman of the RepubUcan State Committee, 
and he is the collector of internal revenue, and right there I will file 
with the committee a brief in reference to the contention that the 
collector of internal revenue is not eligible for appointment as a 
receiver. I file a brief upon that question. There is no inhibition 
of the statute or of the law upon that question, and Mr. Pritchard, of 
North Carolina, has recently appointea the collector of internal rev- 
enue of that State to a similar position. I appointed these men 
solely because I desired men who were my personal friends, in view 
of these angular statements. 

(The brief is as follows:) 

THE LAW IN THE CASE. 

It has been claimed that the appointment of Hon. J. O. Thompson, 
collector of internal revenue, as one of the receivers of the Southern 
Steel Company is in violation of the Federal statute as appears in 
section 20, volume 29, page 184, United States Statutes at Large. 
That statute is in the following words, to wit : 

That no marshal or deputy marshal, attorney or assistant attorney of any district, 

a commissioner, clerk of marshal, no bailiff, crier, juror, janitor of any Grovemment 
ding, nor any civil or military employee of the Government, except as in this act 
grovided, and no clerk or employee of any United States justice or }u6ge shall have, 
old, or exercise the duties of the United States commissioner. And it shall not be 
lawful to appoint any of the officers named in this section receiver or receivers in any 
case now pending or that may hereafter be brought in the courts of the United States, 

It is clear that unless a collector of internal revenue comes within 
the meaning of 'Vivil * * * employees of the Government,'' as 
emploved in the first sentence, he does not come within the prohibi- 
tion or the second. 

Before examining the decisions of the United States courts bearing 
upon analogous questions it might throw some light upon the subject 
to investigate the meaning of tne words *^ employee" and ^'oflScer'' as 
defined by lexicographers and the State courts of last resort. The 
Century Dictionary says the word ^^ employee" is usually applied only 
to clerks, workmen, laborers, etc., and but rarely to thehigner officers 
of a corporation or government. Such meamng of the word is ap- 
proved in People v. Citj of Buffalo (11 N. Y. Sup., 314, 315). 

The term '^employee" within the meaning of Laws of New York, 
1890, chapter 388, providing that every mumcipal corporation in the 
State shall pay each and every employee weekly the wages earned by 
such employee to within six days of the date of payment, does not 
include a public officer. (People v. Board of Police, 75 N. Y., 38.) 

The court there said ' ^ employees ' ' are usually considered as embrac- 
ing laborers and servants, and those occupying inferior positions. 
(People V. Myers, 1 1 N. Y. Sup., 217.) 

'^Employees,'' as used witn respect to classes of pubHc servants, 
refers to those whose employment is merely contracted for, and dif- 
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fers from officers, whose functions appertain to the acl^ninistration 
of government. (Moll v, Sbisa, 51 La., 290; same case, 25 So. Rep., 
141; State ex rel. Clyatt v. Hocker, judge 22 South. Rep., 721.) 

The officer is distinguished from the employee in the greater importance, dignity, 
and independence of nis position; in bein^ required to take an official oath, and 
perhaps to give an official oond; in the liability to be called to account as a public 
officer for misfeasance in office, usually, though not necessarily, in the tenure of his 
position. (Judge Cooley in Throop v. Langdon, 40 Mich., 673, State v. May, 106 Mo., 
488; same case, 17 S. W., 660;. State v. Johnson, 123 Mo., 43; same case, 27 S. W., 
399; State v. Shannon, 133 Mo., 139; same case, 33 S. W., 1137, 1144.) 

Turning from the current of outside authority and decisions to the 
more important ones rendered by the* Supreme Court of the United 
States, it may be observed at the outset tnat this hig;hest of all judi- 
cial tribunals has construed all acts of Congress restricting eligibiUty 
to the pubUc service very strictly and has uniformly held that a per- 
son IS not excluded unless he necessarily comes within some positive 
statutory prohibition. So when the court comes to construe section 
2 of the act of June 3, 1896 (38 Stat. L., 205), which reads as follows — 

Sec. 2. (Holding more than one office.) No person who holds an office the salary 
or annual compensation attached to which amounts to the sum of two thousand five 
hundred doUsurs shall be appointed to hold any other office to which compensation 
is attached uiUess specisdly heretofore or hereafter specially authorized tnereto by 
law; but this shall not apply to retired officers of the Army or Navy whenever they 
may be elected to t>ublic office or whenever the President shall appoint them to office 
by and with the advice and consent of the Senate. 

it h61d that it had no application to two distinct offices, places, or 
employments, each having its own duties and compensation, and 
that such offices might botn be held by one person at the same time. 
(United States v. Saunders, 126 U. S., 128.) 

The case of United States v, Germaine (99 U. Sr, 508) presented 
the question of whether or not a surgeon appointed by the Commis- 
sioner of Pensions to examine pensions and applicants for pensions, 
and who was paid by the Government for his services in such employ- 
ment, was an officer of the United States. It was held that he was 
not. The question I am discussing was treated, both by court and 
counsel, in that case, as not an open one. I copy from the body of 
the opinion: 

Every officer of the Ui ited States who is guilty of extortion under the color of his 
office shall be punished by a fine of not more than $500, or by imprisonment not more 
than one year, according to the amuvation of his offense. 

The indictment being remitted into the circuit court, the judges of that court have 
certified a division of opinion upon the questions whether sucn appointment made 
defendant an officer of the United States within the meaning of the above act, and 
whether, upon demurrer to the indictment, judgment should be rendered for the 
United States or for the defendant. 

The counsel for the defendant insists that Article II, section 2, of the Constitution, 
prescribing how officers of the United States shall be appointed, is decisive of the case 
Defore us. It declares that "The President shall nominate and, by and with the 
advice and consent of the Senate, shall appoint ambassadors, other public ministers 
and consuls, judges of the Supreme Court, and all other officers of the United States, 
whose appointments are not herein otherwise provided for and which shall be estab- 
lished by law. But Congress, may by law, vest the appointment of such inferior 
officers as they may think proper in the President alone, in the courts of law, or in the 
heads of the Departments. " 

The argument is that provision is here made for the appointment of all officers of 
the United States, and that defendant, not being appointed in either of the modes 
here mentioned, is not an officer, though he may be an agent or emplojree working 
for the Government and paid by it, as nine-tenths of the persons rendering services 
to the Grovemment undoubtedly are, without thereby becoming its officers. 



166 NOMINATION OP OSCAR R. HUNDLEY. 

The Constitution, for purposes of appointment, very clearly divides all its officers 
into two classes. The primary class requires a nomination by the President and con- 
firmation by the Senate. But, foreseeing that when officers became numerous and 
sudden removals necessary, this mode might be inconvenient, it was provided that, 
in regard to officers inferior to those specially mentioned. Congress mignt by law veflt 
their appointment in the President alone, in the courts of law, or in the heads of the 
Departments. That all persons who can be said to hold an office under the Govern- 
ment about to be established under the Constitution were intended to be included 
within one or the other of these modes of appointment there can be but little doubt. 
This Constitution is the supreme law of tne land, and no act of Congress is of any 
validity which does not rest on authority conferred by that instrument. It is, there- 
fore, not to be supposed that Congress, when enacting a criminal law for the punish- 
ment of officers of the United States^ intended to punish anyone not appointed in 
one of these modes. If the punishment were designed for others than officers as 
defined by the Constitution, words to that effect would be used, as servant, agent, 
person in the service or employment of the Government; and this has been done 
where it was so intended, as in the sixteenth section of the act of 1846, concerning 
embezzlement, by which any officer or agent of *he United States and all persons 
participating in the act, are made liable. (9 Stat. L., 59.) 

This case is expressly affirmed in the later case of United States v. 
Mouat (124 U. S., 303), where the court said: 

What is necessary to constitute a person an officer of the United States, in any of 
the various branches of its service, nas been very fully considered by this court in 
United States v. Germiane (99 U. S., 508 — 25, 482). In that case it was distinctly 
pointed out that, under the Constitution of the United States, all its officers were 
appointed by the President, by and with the consent of the Senate, or by a court of 
law, or the head of a Department; and the heads of the Departments were defined in 
that opinion to be what are now called members of the Cabinet. Unless a person in 
the service of the Government, therefore, holds his place by virtue of an appoinfment 
by the President or one of the courts of justice or heads of Departments authorized 
by law to make such appointment, he is not strictly speaking an officer of the United 
States. 

We do not see any reason to review this well-established definition of what it is that 
constitutes an officer. 

Mouat's case is reaflirmed in the still later case of United States v. 
Smith (124 U. S., 525). 

In American and EiigHsh Encyclopedia of Law (p. 382 et seq.) 
the various definitions and essential elements of the term '^office/' as 
given in the cases cited and others, is very aptly and correctly sum- 
marized as follows : 

The term "office" implies a delegation of a portion of the sovereign power to, and 
possession of it by, the person filling the office, a public office being an agency for the 
State, and the person whose duty it is to perform the agency being; a public officer. 
The term embraces the idea of tenure, duration, emolument, and duties, and has 
respect to a permanent public trust to be exercised in behalf of government, and not 
to a merely transient, occasional, or incidental employment. A person, in the service 
of the Government who derives his position from a uuly and legEdly authorized elec- 
tion or appointment, whose duties are continuous in their nature, and defined by 
rules prescribed by Government, and not by contract, consisting of the exercise of 
important public powers, trusts, or duties, as a part of the regular administration of 
the Government, the place or duties remaining though the incumbent dies or is 
changed, is a public officer, every "office" in the constitutional meaning; of the term 
implying an authority to exercise some portion of the sovereign power, either in mak- 
ing, executing, or administering the laws. (Mechem, Pub. Off., 1-9, inclusive, and 
citations.) 

These annunciations leave no doubt as to the official status of a 
collector of internal revenues. If he were not designated by Congress 
an officer, the method of his appointment, the tenure of his office, and 
the character of his duties would make him so under the Constitu- 
tion of the United States as interpreted by the United States Supreme 
Court. But Congress has, in providing for his appointment under the 
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Constitution, expressly designated him as an '^officer/' Section 3142 
of the Revised statutes reads as follows : 

Sec. 3142. (Collectors.) The President, by and with the advise and consent of the 
Senate, shall appoint for each collection district a collector, who shall be a resident 
of the same. When two or more collection districts are united by him, he may desig- 
nate from among the existing officers of such districts one collector for the new dis- 
trict, or, at his aiscretion, he may make a new appointment of such officer for said 
district. 

Other sections provide for his bond, his salary, his accountF, ap- 
pointment by him of his deputies, vacancies in his '^office,'' and so on, 
treating him throughout as an important officer of the Government 
in charge of an organized force of employees within certain defined 
territory. It necessarily follows that he is not an *' employee'^ within 
the meaning of the first sentence of section 20 supra. 

Although I have given the weight of the opinion of judges and the 
authoritjr of the Century l)ictionary in support of the conclusion 
reached, it is hardly necessar}^ to go outside of the words of section 20 
to satisfy the mind of the exemption of a collector of internal revenue 
from its provisiong. The first sentence enumerates certain officers and 
other persons in the service of the United States, and then adds 
'^employee.'^ If the words ''and civil or miHtary employee of the 
Government included officers such words alone would have been 
used. There would have been no enumeration. It was not intended 
in the last sentence to embrace all the persons named in the first. 
Certain officers are enumerated in the first. Collectors of internal 
revenue are not among the ^'ofticers'^ named. As only the ^'oflicers'' 
enumerated in the first sentence are excluded by the last from eligi- 
bility to appointment as receivers of courts of the United States, 
collectors of internal revenue are not within the excluded class. And 
there are the best reasons why the National Legislature made no 
prohibition against them, viz, the discharge of said duties of their 
office is not incompatible with, or likely to conflict or interfere with, 
their duties as receivers. 

Mr. Hundley. This chain shows the conduct of the Schulers and 
the two attorneys who appeared 

Senator Clarke, of Arkansas. I suggest that you complete your 
statement about Tnompson and his qualifications and standing down 
there^ and the reason why you thought he was a proper man to 
appomt. 

Mr. Hundley. Because Mr. Thompson was a man who had been 
successful in large dealings in real estate. The other day I presented 
the whole record in reference to the debt which he owed me. Mr. 
Thompson was a large dealer in real estate. He now owns some 
25,000 or 30,000 acres of land. Is there any use for me to go into that ? 

Senator Clarke, of Arkansas. Oh, no. 

Senator Knox. Not if it is in. 

Senator Clarke,' of Arkansas. What about his personal qualifica- 
tions as a receiver? 

Senator Knox. Is Mr. Thompson a lawyer ? 

Mr. Hundley. No, sir; neither is either of the Adlers a lawyer; 
and the creditors, in electing the trustees, have elected only one 
expert, one banker, and one merchant. Inasmuch as I had appointed 
Mr. Adler, who was an expert, I desired, as I say, these other two men. 
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The bond as fixed by my decree and by agreement with Mr. Benners 
was $300,000. That was to be a joint bond, at Mr. Benners^s sug- 
gestion. It was put in there to be a joint bond of $300,000, to be 
made by all the tnree receivers, saying that would be all that would 
be necessary^. 

As soon as they got to Birmingham I received a telegram from Mr. 
Edgar Adler, stating that he had made his bond of $300,000; that 
he personally had made it. In a day or two — I do not remember 
exactly the time — I received notice — I will farther say that at the 
time I appointed the receivers it was represented to me by some one 
of the bankers — I think Mr. Crawford — that the banks would loan a 
reasonable amount on the receivers' certificates that I would author- 
ize; that the receivers' certificates, it matters not by whom issued, 
to keep the plant a going concern, if issued, would be taken by some 
of the banks there. 

I ought to state right here, in addition to that, that Mr. Benners 
alludes in his testimony to my having received a telegram which was 
sent to him. That is a fact. It was while I was considering the 
appointment of these receivers during that hour between 10 and 11. 
Many telegrams came in, and my secretary — I was sitting at my 
desk looking over papers — opened all the telegrams. One of the 
telegrams which he opened had Mr. Benners' s name up in the printed 
part. He explained that to me afterwards. I never knew it until 
it was called attention to in court. It was addressed to A. Benners, 
and right under that, ^^Care Judge Oscar R. Hundley." My secre- 
tary did not see the name Benners. Mr. Benners stated that I had 
denominated that telegram as an insult to the court. He is in error 
about that. That telegram was from Morris Adler, stating that he 
would not act as receiver with aijybody except his brother Edgar, 
showing further to my mind at that time the determination of the 
two Aalers to get control of the estate. 

Immediately on his executing his bond separately from the other 
two receivers, Messrs. Thompson and Chandler had made arrange- 
ments, so they informed me, to borrow sufficient money from the 
banks, and had the promise of it, to be loaned on the receivers' cer- 
tificates, to do whatever was necessary to keep the plant a going 
concern, if they thought proper. But they advised me over the 
telephone that on account of Mr. Adler having executed a separate 
bond from them and antagonizing them the banks had declined to 
loan the money on receivers' certificates on account of the friction 
among the receivers. 

They then filed a petition, which was brought before me five or six 
days afterward. The petition shows for itself. They gave notice to 
Mr. Adler. It was heard before me at Huntsville, Ala. They stated 
that on account of this friction it was impossible to negotiate the 
receivers' certificates; that unless harmony prevailed among the 
receivers it was impossible to go ahead in that way. Mr. Walker 
Percy called me over the telephone and stated to me: ''I understand 
there is going to be an eflFort to remove Adler. I trust you will not 
do that. You must make them get together. They ought to do it. 
Adler is doing wrong in this matter and I trust you will not remove 
him, but maKe the receivers get together and manage this estate. 
If you remove Adler, it will be a slap in my face," said Mr. Percy. 
'^ Please do not remove him." 



NOMINATION OF OSCAR R. HUNDLEY. 169 

When it came on to hearing that night at my chambers Mr. Edgar 
Adler was there. Mr. Schuler was there. 

Senator Knox. How long was this after the appointment? 

Mr. Hundley. Five or six days after the appomtment. The other 
hearing was on the 25th and this was on the 30th, Mr. Wood tells me. 
It was five days afterwards. It was heard before me in chambers. 

I called upon each one of the receivers to know what was the 
trouble. Mr. Chandler and Mr. Thompson stated that there was 
want of harmony among the receivers, so much so that they could 
not negotiate the receivers^ certificates. 

I then put Mr. Adler upon the stand and I said to him, ^^Now, 
Mr. Adler, I see that a great deal has been said about the two Adlers 
furnishing the money. This is all in the record, in the evidence. 
'^I want to ask you now — I appointed you as one of the receivers — 
are receivers* certificates issued by authority of this court, signed 
by Thompson, Chandler, and Edgar Adler, not just as good and 
with as much authority as receivers' certificates issued by the two 
Adlers?'' He said, "Yes, sir." Then I said, "I want to ask you 
now" — this was only five days after the receivers were appointed — 
** if it is to the interest of this estate to keep this a going concern, I 
want it kept up^ in the interest of everybody concerned. I want to 
ask you now, will you under any circumstances, or will the firm of 
Adler Brothers — yourself and Morris Adler — put up suflicient funds 
to carry on these plants?" 

Senator Knox. Were the plants in operation at that time? 

Mr. Hundley. They were partially in operation. As to what 
extent I have no actual knowledge. 

Senator Clarke, of Arkansas. 1 think that is in the record. 

Mr. Hundley. It may be in the record. Colonel Bush told all 
about that. Anyhow, they had not all been closed down. So we said, 
''No, sir; we can not do it." I said, ''Why can you not do it?" He 
said, "Because the financial condition is such that it is absolutely 
impossible for us to do it; and, furthermore, if we had the money we 
would not put it into this matter to keep those plants going." Mr. 
Schuler, who was then in the audience, got up and addressed me and 
said, "If your honor will give us about Wteen minutes I think we can 
arrange it so that we can get the funds." I said, 'All right, Mr. 
Schuler, I will give you the opportunity." He consulted with some 
one whom he had with him. 1 do not know who it was. I believe it 
was Mr. Lacey . Then he said, ' ' If your honor please, we can not do it. 
Go ahead." 

I had already been in telephonic communication with Mr. T. G. 
Bush, of Birmmgham, Ala., a man who is known from one end of 
the State of Alabama to the other. He is a man of the highest char- 
acter and a man who, as his own testimony shows, has had seventeen 
years' experience in the management of properties of this sort. I 
called him by telephone without suggestion from anybody, directly 
or indirectly, simply because I knew the man's character and fitness. 
I asked him if I would add him or appoint him to the board of receiv- 
ers would he act. He said, "I have told Mr. Thompson that if I could 
do anythhig to help the matter out I would be willmg to serve." He 
said, "I have given Mr. Thompson some sort of a letter" — I have for- 
gotten what — "to that effect." 
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After Mr. Schuler declined to do anything further I said ^'Well, 
gentlemen, I am going to appoint Col. T. G. Bush, of Birmingham, 
Ala., as another receiver of tnis concern. I know he knows all about 
this kind of business, and I want to ask all present if they have any 
objection to urge to the appointment of Mr. Bush.^' Nobody said 
anything. I turned to Mr. Edgar Adler. I said: '^Mr. Adler, have 
you anything to say against the appointment of Mr. Bush as an addi- 
tional receiver?" He said: ^^Notning on earth.'' Mr. Bush is a 
man of the highest character and a man of capacity and experience 
in this line of business.'' 

I then turned to Mr. Chandler and to Mr. Thompson and said: 
'* Gentlemen, have you anything to suggest?" They said they had 
not. Then I said : ' ^ I will appoint Col. T. G. Bush as another receiver." 
But, I said: ^^ Before I do that I want to hear from each one of the 
receivers. I want to know now if the business of this concern will go 
on harmoniously, or if there will be further friction, and I want to hear 
especially from Mr. Adler." He got up and said: ^^If your honor 
please, Mr. Bush is entirely satisfactory so far as we are concerned, 
and I promise you now there will be no further friction in this matter." 

I appointed Colonel Bush, and I heard nothing more from it. Mr. 
Benners was in court when I made the first two appointments. No 
exceptions were made, directly or indirectly. I have never to this 
day heard anything urged in reference to the character or manner in 
which the estate has been managed. The records of my court wiD 
shbw that no exceptions or objections have been made. 

The receivers on the 13th of December made their report to the 
court. At that meeting all of the creditors were represented or had 
an opportunity to be represented and that report was signed by Bush, 
Adler, Thompson, and Chandler, all four of them. It was a unani- 
mous report. No exceptions were ever made to that report, directly 
or indirectly, to my knowledge. The records of the court do not show 
any exceptions. 

Now, Mr. Benners says something about delaying this matter. 
Mr. Wood, the special master, who had in charge all these matters, 
can make a better statement about that and the routine of the mat- 
ter than I can. The records will show that the very minute a propo- 
sition was presented to me, of which all parties in interest had notice 
and an opportunity to be heard, that that very day or the day after- 
wards I rendered a decree. 

Senator Knox. Was there ever any attempt to negotiate receivers' 
certificates ? 

Mr. Hundley. I gave authority for the negotiation of receivers' 
certificates, and I was under the impression at the time I wrote the 
last decree I had written that Colonel Bush had negotiated those cer- 
tificates, because I had signed a decree authorizing the negotiation 
of them and had sent a copy to the banker who was to furnish the 
money, at his request, stating that he would furnish the money. 
But Colonel Bush has stated here the other day — it was the first 
time that I had heard of it, because I have been too busy to pay any 
attention to the workings of the matter; I have paid attention only to 
such matters as were brought before me — Colonel Bush stated that 
he did not negotiate the certificates. I believe that is his testimony, 
because it was unnecessary; because they found $8,000 in the funds or 
the company and that they had kept all the plants running which 
could be run at a profit. 
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Senator Knox. In other words, he did not find any. commercial 
necessity for it ? 

Mr. Hundley. That is right. They did not find any commercial 
necessity for it, and he left the plant with $100,000 in cash. He foimd 
he could not run them successfully and profitably. I signed a decree 
authorizing certificates, but I am informed that he did not use them, 
and the bank which had agreed to furnish the money wrote me to send 
them a copy of the decree, which I did, and they acknowledged the 
receipt of it. 

Another thing right here in reference to the appointment of these 
receivers. Mr. Hood, in his testimony — I think I have the exact 
page ; never mind ; I can not recall the page ; I will state what it is — 
Mr. Hood mentions the various objections to Thompson and Chandler, 
and in addition to that he says that I was at that time living with my 
family in Chandler's residence. 

Senator Clarke, of Arkansas. He said you were living together in 
the same house. 

Mr. Hundley. Living together in the same house. 

Senator Clarke, of Arkansas. He did not say whether he was living 
with you or you were living with him. 

Mr. Hundley. That we were living together in the same house. 
Gentlemen, I never in my life spent a day under the roof of Mr. 
Chandler, nor did he ever spend a day under my roof, until the 13th 
day of December, 1907, more than a month after the receivers were 
appointed. 

I present in this connection the affidavit of Mr. Chandler, and the 
checks paid Mr. Chandler's wife, for board: 

Statement of E. G. Chandler, of Birmirighamy Ala., made for filing with the subcommittee 
of the Senate Committee on the Judiciary in the mutter of hearing as to the confirmation 
■ of Judge Oscar R. Hundley. 

1^ Judge Hundley and his wife arrived at my home on December 12, 1907, and on that 
day arranged to board there until his residence was completed in said city, at two and 
50/100 dollars per day. Their board was paid to my wife as it became due. The 
checks in payment of such board dated, December 26, 1907, and February 3, 1908, are 
in the possession of Judge Hundley. Judge Hundley was not living or boarding at 
my house at the time I was appointed one of the receivers of the Southern Steel Com- 
pany on October 25, 1907, nor did he ever live or board there until December 12, 1907* 

E. G. Chandler. 

Sworn to and subscribed before me this 11th day of February, 1908. 
[seal.] H. J. King, Jr., 

Notary Public. 
Commission expires January 28, 1911. 

Birmingham, Ala., December 26, 1907. No. 52. 
American Trust and Savings Bank, of Birmingham, Ala.: 
Pay to the order of Mrs. E. G. Chandler ($38) thirty-eight dollars. 

Oscar R. Hundley, 
Indorsed: Mrs. E. G. Chandler. 
Jesse F. Yeates. 

Birmingham, Ala., February J, 1908. No. 68. 
American Trust and Savings Bank, op Birmingham, Ala. 
Pay to the order of Mrs. E. G. Chandler ($55) Fifty-five dollars. 

Oscar R. Hundley, 
Indorsed: 

Mrs. E. G. Chandler. % 

Both checks stamped "Paid." 
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Mr. Hundley. Since they have gotten down to such small things, 
I will state the facts about it. Pending the building of my residence 
in Birmingham, I was living at the Hillman Hotel. Mrs. Hundley 
was a schoolmate of Mr. Chandler^s wife. Mrs. Hundley got tired 
of living at the hotel. I reouested her to find a boarding house. 
She mentioned the matter to Mrs. Chandler, and Mrs. Chandler said, 
* ' You can board with us for the little time you will be in Birmingham." 
I had four places in which I held court, and could not be in Bu'ining- 
ham ver}" much. I have presented the checks paid to Mrs. Chandler 
for the board, and the affidavit of Mr. Chandler in contravention of 
Mr. Hood's testimony. It shows that I never began to board with 
him until the 13th day of December. I may not have the exact time, 
but that is about the time. 

Furthermore, to show that I was not living in the same house with 
him at the time he was appointed, I may say that I w^as at that time 
in Huntsville, Mr. Chandler being in Birmmgham at his residence. 
I was then temporarily residing at my former residence in Huntsville, 
Ala., my residence in Birmingham not having been completed. 

After the appointment of these receivers I was assigned to hold 
court in Floriaa. After completing my term of court at Huntsville, 
I left and went to Anniston; held one week of court there; was re- 
lieved by Judge Shephard, and then went on directly to Florida. I 
held court for two weeks in Pensacola and one week in Tallahassee, 
and on my return to Birmingham in December — the 13th, I belie ve> 
was the day^I began to board with Mr. Chandler, under those cir- 
cumstances. 

Mr. Benners in his testimony detailed a conyersation which he 
says he had with me in my chambers in Birmingham. In that con- 
versation he stated that I notified him that I woi3d be judge until the 
4th day of March, 1909, and would have the decision of all these 
questions in reference to the Southern Steel matter. 

Mr. Benners is absolutely mistaken. I have no hesitancy in telling 
you what the conversation was. Mr. Benners came to my chambers 
a short time before we came up here. There had been niimerous 
attacks upon me through the Gadsden Times News, a paper of which 
Mr. O. R. Hood was part owner, and whose name appears at the 
head of the editorial column as vice-president or president of the 
publishing company. Mr. Benners said to me, ' ' I want to assure you, 
judge, that I have nothing on earth to do with these attacks on you;*' 
and I said, ''Well, Mr. Hood has written me a letter stating that he 
wanted to assure me that he had nothing to do with it, too;*' and he 
said , ' ' Well, that was very proper for Mr. Hood to write you that letter, 
because his name appears as one of the owners of that paper. But I 
want to tell you that we have too many interests involved to take part 
in political matters. This fight upon you we recognize as entirely 
political, and I want to assure you that I have taken no part in, it, 
directly or indirectly, nor shall I take part in it.'* I replied to him, 
* 'Well, Mr. Benners, I am very glad you stated that ; very glad indeed." 

Now, in this connection, Mr. Hood introduced in his testitnony this 
letter that he wrote to me. He wrote two letters. He said he was 
afraid I would commit him for contempt. I never, directly or indi- 
rectly, intimated, that I know of, that I would do anything of that 
sort. All the conversation I had with Mr. Hood's partner was that 
he came into my chambers, and I laughingly said to his partner, Mr. 
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Murphree, who is a very good friend of mine, ^'How are you gentle- 
men getting along now, trying your case in the newspapers V He said, 
* 'Well, judge, I do not know anything about that.'/ 1 said, ' 'I did not 
suppose you did/' He left, and Mr. Hood of his own motion wrote me 
this letter. And in that letter he stated, as justification of the article, 
that a good deal of it had been copied from the Birmingham News. 
I replied to him that I was glad to have his letter; that it was satis- 
factory to me, entirely; that being an attorney before my court I did 
not think it would be proper for him to go into the newspapers, but 
I was glad to have his statement. I wrote him a courteous letter, 
which I believe he has put into the record. 

I told him, however, about the charges having been in the Birming- 
ham News; that he was in error about it. He wrote me a second 
letter, which he has put into the record. I wish to call the attention 
of the committee to the language of the second letter. In it he states 
in substance — the letter is in the record — that he knew at the time 
that there was opposition made to the appointment of the two Adlers. 
I ask the committee to read that letter of Mr. Hood, and I shall file the 
original as an exhibit. He stated that he knew at the time there was 
opposition to the appointment of the two Adlers, and if I had reason 
to believe from representations made before me, or feared, even, that 
the Adlers were not the proper parties to appoint, I did exactly right 
in not appointing them. That is the Mr. Hood-Avho testified here. 
I shall file the original letter. That is the substance of it. The letter 
is the best evidence. 

Senator Clarke, of Arkansas. Is it a different letter from the two 
he has filed ? 

Mr. Hundley. No; it is one of those two, and in that you will 
find that expression. I thought I would leave the original here. 
It is one of the two. It is the last letter, in which he said that I 
did exactly right; if I feared that the Adlers were not the proper 
parties to appoint, from the evidence before me, that I should not 
appoint them. 

Another matter I desire to call to the attention of the committee 
is Mr. Benners's statement^ after he had been recalled I think the 
thii*d time, that I put in the decree appointing the receivers a pro- 
vision that they should remain in possession of this plant for six 
months. Mr. Campbell, who is present, and who was one of the 
attorneys representing the receivers, as Mr. Benners was, will bear 
me out that, after the arguments before me and the statement of 
what the receivers all desired, I turned to all the counsel — Mr. 
BennenvMr. Campbell, and Mr. Drver — and told them, as is usually 
customary with the court, especially the court being right then in 
session and on the trial of a case, ^^ Gentlemen, prepare your decree, 
and I will sign it in accordance with what we have agreed upon in 
open court." That was that night after the hearing. 

I left them in my chambers. The last man I saw writing on the 
decree was Mr. Benners himself. 

I went into the room adjoining my chambers, and in the course of a 
short time Mr. Campbell, or Mr. Dryer — I do not remember which — 
brought me the decree and said, '^ Judge, here is the decree." I looked 
at it and found it greatly interlined. I said, '^ Gentlemen, I do not 
like to sign a decree interlined in this manner." They said: ''Judge, 
we are going to leave on the train now — on the 10 o'clock train— in a 
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minute, and we do not want to miss it. You may do this. You 
sign this decree with these interlineations. We will take it to 
Birmingham, and we will write it there on the typewriter, and then 
gend you back the original decree with the interlineations and the 
typewritten decree. '' That decree had in it at that time the six 
months^ provision, which was placed therein by the attorneys. I 
asked all three of the attorneys if there was any objection to the 
decree from any source. 

Senator Knox. What significance is attached to that? 

Mr. Hundley. Mr. Benners endeavored to make it appear that I 
put in the decree a provision that the receivers should remain in 
office six months, in order to keep the receivers whom I had appointed 
in power that long. 

Representative Richardson. I think Mr. Benners's statement 
should be allowed to speak for itself, rather than to be explained by 
Judge Hundley^s statement. 

Senator Knox. I had not heard Mr. Benners's statement. 

Mr. Hundley. He called special attention, when he was recalled, 
to the fact that I had included that provision therein. I want to 
tell the facts in reference to it. That is my purpose in stating that. 
I did not know that it was in the decree until it was presented to me, 
and I then asked all the attorneys present if there was any objection 
to the decree, and 1 was informed that there was not. No objection, 
at least, was made. 

Senator Clarke, of Arkansas. Mr. Benners does not say that he 
protested against it. 

Mr. Hundley. No, sir. 

Senator Knox. Personally, I do not see that it made any difference. 
The court could have changed the decree at any time. He could 
have enlarged it or contracted it. 

Mr. Hundley. Certainly. I could have changed it at any time. I 
have to controvert these statements of the witnesses. If 1 do not, I 
will not get the reply upon the record, 

I want to file here as exhibits — it is a matter that was called to my 
attention at the time the appointment of the receivers first came up — 
the proceedings in contempt with respect to the Schulers for burning 
the books and also their statement in reference to it. 

Senator Clark, of Wyoming. When was that done ? 

Mr. Hundley. Some time before. It was about this same property. 

Senator Clark, of Wyoming. What is the purpose of the mtroduc- 
tion of those papers — to discredit the Schulers? 

Mr. Hundley. They were among the men urging the appointment 
of the Adlers, and my attention was called to the Fact 

Senator Clarke, of Arkansas. There is a letter here from Mr. 
Schuler containing a most defijiite and vigorous protest. 

Mr. HuisrDLEY. The Schulers were among the people who were 
urging the appointment of the Adlers. and for that reason creditors 
were askii\g me not to appoint the Adlers, on account of their record 
in this proceeding. 

Senator Clark, of Wyoming. What was done with the Schulers for 
burning, in the presence of tne officer, the books which were sub- 
poenaed ? 

Mr. Hundley. They were committed for contempt by the chan- 
cery court, and when they came to serve out the sentence physicians 
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appeared before the court and showed that their two wives were in a 
delicate condition, and on that account it might result seriously if 
they were confined in jail; and the record which I present shows that 
that was continued over and suspended temporarily all along, and in 
the meantime Schuler got into communication with C- E. Robinson, 
the other party to the Etigation, and came forward and stated to the 
court that he had the books all rewritten, as much as he could from 
memory, and that it was satisfactory to this man Robinson, and 
asked that he be not required to serve out the sentence, and Robinson 
consented to it, Robinson having been paid fifty to seventy-five thou- 
sand dollars. 

Senator Clark, of Wyoming. That is a great way to reproduce a 
set of books. 

Mr. Hundley. I am giving you the record. That is shown by the 
record there. I mention it because Schuler's letter is on file here, and 
those objections were called to my attention at the time. 

(The papers referred to are as follows:) 

State ex rel. C. E. Robinson v. E. T. Schuler et al. In the city court of Birmingham, 

Ala. 

To George H. Schuler, 

Secretary and Treasurer of the Alabama Steel and Wire Company: 
You are herebjr notified and required to have and produce at the hearing of this pro- 
ceeding, in the city court of Birmingham, at 9.30 o'clock a. m. on Saturday, January 
25, 1902, before Hon. W. W. Wilherson, judge of said court, the following books of the 
Alabama Steel and Wire Company, in your possession or under your control as such 
secretary, to-wit: The letter books of saia Alabama Steel and Wire Company, in which 
letters sent out from the office were copied, No. 9, No. 11, No. 12, and No. 13, respec- 
tively. 
This 24th day of January, 1902. 

Cavannis & Weakley, 
Attorneys for Petitioner C. E. Robinson. 

The State of Alabama, Jefferson County. City court of Birmingham. 

To the Sheriff of Jefferson County: 

Whereas Everett T. Schuler and George H. Schuler have been each by this court 
adjudged to be guilty of a contempt of this court in that they did each willfully disobey 
an order of this court made on June 26, 1901; and whereas they have each been sen- 
tenced by this court to pay a fine of 50 dollars to the State of Alabama and each to 
undergo an imprisonment m the county jail at Jefferson County for five days from 
this date. Now, this is to command you that you take into your custody the said 
Everett T. Schuler and George H. Schuler and imprison them in said county jail for 
five days from this date, this day being counted as the first of said five days. 

This 5th day of February, 1902. 

(Signed) Wm. W. Wilkerson, 

Judge, etc, 

^Upon application of respondents, Everett T. Schuler and George H. Schuler, and 
because of illness in the family of one of them, it is ordered by the court that the 
* execution of this order be suspended until Wednesday, the 12th day of February, 
1902, at 12 o'clock noon, at which time it is ordered by the court that the sheriff will 
proceed witli its enforcement, and imprison said Everett T. Schuler and George H. 
Schuler in the county jail in and for said county for five days from that date, counting 
Bald day, February 12, as one of such five days, and discharge them at 12 o'clock noon 
on Saturday, February 16, 1902. 
This 5th day of February, 1902. ■ 

(Signed) Wm. W. Wilkerson, 

Judge, etc. 
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Upon application of the respondents, Everett T. Schuler and George H. Schuler, 
and because of the continued illness of Mrs. E. T. Schuler and Mtb. George H. 
Schuler, it is ordered by the court that the execution of the within order be further 
suspended until Wednesday, the 26th day of February, 1902, at 12 o'clock noon, at 
which time it is ordered bv the court that the sheriff will proceed with its enforce- 
ment and imprison the saicf Everett T. Schuler and George H. Schuler in the county 
jail in and for the said county for five days from that date, counting said day Fell- 
ruary 26, 1902, as one of such live days, and discharge them at 12 o'clock noon on 
Sunday, March 2, 1902. 

This the 12th day of February, 1902. 

(Signed) Wm. W. Wilkerson, 

JudgCj etc. 

Upon the application of respondents, Everett T. Schuler and George H. Schuler, 
and because of the continued illness of Mrs. E. T. Schuler and Mrs. George H. 
Schuler, it is ordered by the court that the execution of the within order be further 
suspended until Wednesday, the 12th day of March, 1902, at 12 o'clock noon, at which 
time it is ordered by this court that the sheriff will proceed with its enforcement and 
imprison said Everett T. Schuler and George H. Schuler in the county jail in and for 
said county for five days from that date, counting said day, March 12, 1902, as one 
of said five days, and discharge them at 12 o'clock noon on Sunday, March 16, 1902. 
(Signed) W^m. W. Wilkerson, 

JvdgCj etc. 

The State of Alabama, Jefferson County. City coiui; of Birmingham. 

I, John S. Gillespy, clerk and register of said city court of Birmingham, in and for 
, said State and county, do hereby certify that the foregoing pages numbered one and 
two, respectively, contain a full, true, and correct copy of me orders of said city court 
of Birmingham in re the contempt proceeding of Everett T. Schuler and Geo. H. 
Schuler in the cause of the State of Alabama ex rel. C. E. Robinson and E. T. Schuler 
and Geo. H. Schuler as appears of record of said court, bearing date of filing 12th 
day of March, 1902. 

Witness my hand and seal of said court January 28, 1908. 

John S. Gillespy, 

Clerk and Register. 

C. E. Robinson ex rel. v. E. T. and George H. Schuler. In the city court of Birming- 
ham, Ala. 

To the honorable Wm. W. Wilkerson, /wrf^e of said Court: 

E. T. and George H. Schuler, defendants in the above-entitled cause, now come 
and respectfully ask that the judgment of this court heretofore rendered against them 
in said cause be modified to the extent that the imprisonment of these defendants 
in the county jail be remitted; and for grounds of this application, these defendants 
state the following facts, to wit: 

That since said judgment was rendered these defendants have employed expert 
bookkeepers for the purpose of reconstructing the books which were destro^red, and 
these experts have been almost continuously engaged in said work for a considerable 
length of time, and they have substantially completed said work, and have reestab- 
lished said destroyed books, and that this was aone from original items and matter 
in the files and keeping of said company ; that the items which made up the balances 
carried forward on the new books have been found from said original matter, that is 
from the undestroyed books and papers and vouchers of the company, and- these 
show said balances to be correct, except in two particulars: One involving an item of 
six dollars and the other involving an item of three hundred and some odd dollars; 
and the latter item is correctly shown by the papers of the company, but it has not yet 
been ascertained to what account said item should be credited; and such last item is 
an item of receipt by the company and not a disbursement. 

That since said judgment was rendered a full, fair, and complete settlement has been 
made by these defendants with the said C. E. Robinson of M matters of controversy 
between them, including the matters of controversy out of which said contempt pro- 
ceedings grew; and that in the judgment of your petitioners the said C. E. RoDinson 
has been in no way influenced to make said settlement by any disadvantage he had 
been placed by the destruction of said books; but, on the contrary, as these defend- 
ants believe, the said C. E. Robinson has obtained from the books of said company 
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all the information that he needed to fully advise him of his rights in the company 
and of the condition of the company. 

That these defendants repeat what they said in their answer to the petition filed in 
this cause, and that is that m what they did they were not influenced by any feeling 
of disrespect for this honorable court or with a purpose to disregard its orders or 
judgment. 

In consideration of the premises, and with the belief that the ends of justice have 
been substantially met, these defendants respectfully pray this honorable court that 
said judgment against them may be modified as hereinbefore suggested. 

All of which is most respectfully submitted. 

E. T. SCHULER. 
G. H. SCHULER. 

Sworn to and subscribed before me this 12th day of March, 1902. 

Frank W. Smith, Notary Public, 

Mr. Hundley. I tli^n went down to Florida, and left a special 
master. I will say this: Mr. Thompson knew absolutely nothing 
about my selecting him. He did not know I had any sucn purpose 
in view. He was not at home when I appointed him. I did it on 
my own authority and because I knew the man personally, and then, 
in addition to that, because of the representations and requests made 
to me by creditors represented by Frank White & Sons. 

Senator Clarke, of Arkansas. Where is Mr. Thompson's home in 
Alabama? 

Mr. Hundley. Birmingham. 

A political significance has been attempted to be made in refer- 
ence to my appointment of Mr. Thompson. I will say that politics 
had absolutely nothing to do with it. He w^as the only RepubUcan 
appointed. The other three were Democrats. 

Senator Knox. Did anybody request the appointment of Mr. 
Thompson? 

Mr. Hundley. I said that I had a telegram from Frank S. White 
cfe Sons. Their statement is on file. They requested the appoint- 
ment of Mr. ThoriCLpson. They called me up over the phone and 
suggested him. 

Senator Clark, of Wyoming. So far as it has developed here this 
morning, petitioning creditors to the amount of $24,000 of this con- 
cern — and your statement shows it to be worth a great many mil- 
lion dollars 

Mr. Hundley. Yes, sir. 

Senator Clark, of Wyoming. What was the total indebtedness 
of the concern? 

Mr. Hundley. Two million eight hundred thousand dollars 
unsecured. There were bonds on the property. 

Senator Clark, of Wyoming. Were the other $2,780,000 of in- 
debtedness absolutelj^ unrepresented at any of these hearings? 
Did they take no action in the matter, or make no appearance in 
the matter of the appointment of receivers? 

Mr. Hundley. None whatever before me. At the first meeting of 
the receivers, and when their first report 

Senator Clark, of Wyoming. That is a singular proposition. 

Senator Clarke, of Arkansas. They did not have any chance. 
The petitioning creditors gave notice one evening, and their attorneys 
went up the next morning. 

Senator Clark, of Wyoming. The question that arose in my mind 
was whether or not they ought to have had a chance. 

42158—08 12 
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Senator Knox. Did they acquiesce ? Was there any protest against 
the receivers afterwards? 

Mr. HuNbLEY. None whatever. More than $500 worth of indebt- 
edness is required by the bankrupt law. That gave them the right 
to file a petition, and I neyer would have granted any receiver had 
it not been that the bankrupt itself was present. I should not have 
done that but for the fact that the bankrupt itself was present by 
attorney and consented to it. 

Senator Knox. Was the question ever raised afterwards? 

Mr. Hundley. Never. 

Senator Knox. I mean with respect to the propriety of a receiver- 
ship. I am not talking of the personnel of the receivers, but of the 
propriety of a receivership, under the circumstances. 

Mr. Hundley. The only question ever raised afterwards was the 
continued fight by the second petitioning creditors against the 
Adlers, on account of their collusion with the bankrupt. 

Senator Clark, of Wyoming. That was simply a fight as to the 
personnel of the receivers? 

Mr. Hundley. Yes, sir; the personnel of the receivers. There was 
no fight against the appointment of the receivers. 

Senator Knox. Against the receivership as a status? 

Mr. Hundley. As a status in the court. There never has been one 
paper filed against the status of this estate as to the appointment of 
these receivers. 

Senator Knox. That is what fwant to know. 

Mr. Hundley. Not one solitary paper, from start to finish. 

I will now let Mr. Campbell make his statement. 

Senator Clarke, of Arkansas. Judge Richardson may want to ask 
you some questions. 

MTs Hundley. Let me make a suggestion. These gentlemen have 
been here for two weeks. I do not hestitate to say that I will return 
to the stand and let Judge Richardson ask me all the questions he 
wishes. 

Representative Richardson. I agree to that unhesitatingly. 

Mr. Hundley. Let the committee get through with these gentle- 
men first. 

Representative Richardson. I agree to that without any hesi- 
tancy. I only want to make this suggestion. 

At the beginning of these proceedings a rule was established by 
Senator Dillingham, on behalf of the committee, that witnesses would 
be examined alone in the room, and none of the other witnesses would 
be present to hear them. I was not present this morning when the 
committee met. That rule applied to the witnesses on the part of 
the protestants, absolutely. I did not know anything about this 
meeting until you, Mr. Chairman, so kindly gave me notice this morn- 
ing over the phone. It does seem to me that a rule applying to those 
who have gone before ought to apply to these gentlemen also. 

Senator Knox. Judge, we made an exception this morning. 

Representative Richardson. I wanted to inquire about tnat. 

Senator Knox. We considered it, and made an exception at the 
request of Judge Hundley. We think his relation to this matter is 
just a little different from that of a protestant. 

Representative Richardson. That is all right; I was not here, 
and I desired to know. 
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Senator Knox. I do not see any substantial objection to it. We 
did not think there was this morning. It was put on the ground 
that one of these gentlemen had possession of papers to which the 
Judge wanted to refer, and that his presence would faciUtate matters. 
Unless there is some serious objection to going on upon the same 
tiieory, I think we had better proceed as we have been. 

Representative Richardson. I have nothing to say about it. I 
did not know what the rule was in this matter. 

Mr. Hundley. These other gentlemen are here only with respect 
to the Southern Steel matter. 

STATEMENT OF EDWAED E. CAMPBELL. 

Mr. Campbell. Mr. Chairman and gentlemen, I have been requested 
to make a statement relative to a decree, I beUeve of November 1 

Senator Clarke, of Arkansas. What relation have you to. this case? 

Mr. Campbell. I was one of the attorneys, and am yet, of the 
receivers, they not having been formally discharged. 

Senator Clarke, of Arkansas. What did you have to do with 
the case at the time the apphcation for the appointment of a receiver 
was niade to the court? 

Mr. Campbell. Nothing at all. 

Senator Clarke, of Arkansas. Were you present when the petition 
was presented to and considered by the court? 

Mr. Caijpbell. No, I was not. 

Senator Clarke, of Arkansas. Then your* knowledge of it begins 
after the appoiutment was made? 
• Mr. Campbell. After the appointment of the receivers. 

Senator Clarke, of Arkansas. And when the current orders in the 
administration of the estate were made by the court? 

Mr. Campbell. My connection with it commences after the appoint- 
ment of the first three receivers. 

Senator Clarke, of Arkansas. To what do you want to direct your 
statement? 

Mr. Campbell. To the order of November 1, when Colonel Bush 
was appointed. 

Senator Clarke, of Arkansas. That identifies it. 

Mr. Campbell. My firm, the firm of Campbell & Johnston 

Senator Clarke, of Arkansas. Who is the Johnston of that firm? 

Mr. Campbell. The son of Senator Johnston. 

Senator Clarke, of Arkansas. How old a man is he ? 

Mr. Campbell. I suppose about 30. . 

Senator Clarke, of Arkansas. How long has he been practicing 
law? 

Mr. Campbell. Six or eight years. 

Senator Clarke, of Arkansas. Was your firm selected to represent 
the receivers on account of Mr. Johnston's father being a United 
States Senator? 

Mr. Campbell. I never heard of that being the reason. I have 
practiced law there a number of years, and I assumed that I was 
employed for other reasons. 

^nator Clarke, of Arkansas. Proceed. 

Mr, Campbell. At any rate 
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Senator Clarke, of Arkansas. Of course we can not stretch this 
thing out indefinitely. Be as concise as you can and bring your 
statement to the material point of this inquiry. If there is anythinjg 
in connection with the decree appointing Colonel Bush as an addi- 
tional receiver, which h$s been assailed here, we shall be glad if you 
will confine your statement to that. 

Mr. Campbell. That is exactly what I shall try to do, just giving 
enough to make the statement intelligible. 

Senator Clarke, of Arkansas. All right, sir. 

Mr. Campbell. After being retained by the receivers there devel- 
oped some lack of harmony apparently, at any rate, and it is difficult 
to explain in words how men can be inharmonious and it not develop 
on the surface. 

We went to Huntsville and presented to Judge Hundley a petition 
on the part of two of the receivers, Thompson and Chandler, asking 
that he take some action in the matter, stating that there was want 
of harmony. Notice was given of that petition to Mr. Adler, and 
after a day or two^s delay 

Senator Clarke, of Arkansas. What was the action asked for — ^to 
remove Adler? 

Mr. Campbell. It did not ask that he be removed, in terms. The 
petition is here, I believe. It simply stated the fact that there was 
want of harmony, and owing to the large interests involved, the court 
should take such action as to him might seem proper. 

We carried it to Huntsville and gave notice to Mr. Adler, and a 
day or two's delayoccurred, owing to the fact that he or his counsel 
wanted delay. Whilst there my attention was first called to the 
original decree appointing the receivers. There had been nothing 
that required us to examine the decree otherwise than to suppose it * 
was a decree appointing receivers in bankruptcy. On reading it it 
occurred to me that some changes might be made which womd be 
advantageous in the administration of the estate. 

I knew at that time that this property was very widely scattered, some 
in Georgia and some in Tennessee, and application would have to be 
made to other courts in order that the receivers might get possession, 
or some other question might be made, and adopting the course 
which I believe lawyers generally do in writing out things, we thought 
we would write enough and not have too little in the decree. For 
that reason we amplined it. 

There was a provision in the original decree requiring the payment 
of wages and the earnings of employees of the bankrupt, and I thought 
that was contrary to the statute, because the statute requires and 
allows only the payment of as much as $300 to any one person as a 
preferred claim. 

In order to limit we just simply provided that there should be paid 
the amount allowed by law. That was one of the changes made in 
the original decree. . 

The question as to the six-months^ period is the one I have just led 
up to. I do not think — I know it was not mentioned to Judge Hund- 
ley in my presence; it was not mentioned by me; anything about the 
period that the receivership should continue. The other attorney 
associated with me there was Mr. Dryer, who, by the way, has made 
a statement in the record, and we were discussing the point as to how 
Jong — whether there should be any definite time stated in the decree. 
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All this occurred, you will understand, simply between Mr. Dryer and 
myself, the other parties not having come, and we sitting around the 
court there, with nothing to do but to look into this record. 

There is a provision in the bankruptcy act that receivers may 
be appointed by the court, and may be authorized to operate the 
property for a limited period. In view of that provision we con- 
cluded it was better to put some definite time in the decree rather 
than just to leave it under the general provision that they should 
operate it until the further orders of the court. 

Senator Clarke, of Arkansas. You say "We agreed upon thaf — 
you and Mr. Dryer? 

Mr. Campbell. Mr. Dryer and I. We were talking. We thought 
it was a good thing to put in the decree. He framed the decree, and 
I concurred in it. By reading the decree you will see that it provides 
that they shall operate six months, provided it can be advantageously 
done, and of course, we understood as lawyers that the whole matter 
was under the direction of the court, and he might stop it at any time. 

Another matter which we discussed — and I am giving you this, 
although possibly it does not pertain to this question, except to show 
that the court was not involved in the matter — there was provision 
for receivers' certificates. There had been some effort to place 
receivers' certificates in Birmingham, I knew, and some question had 
been raised about the r^ht of the court in bankruptcy to have 
receivers' certificates, and of course it is questionable, to say the 
least of it; whether or not receivers' certificates would be a prior lien. 
We wanted, though, to make the decree as efficacious as possible and 
we concluded if we would put in the period of six months that we 
Bought aid the receivers in selling the certificates. 

That time, you gei;itlemen will recall, was just the period when 
the panic struck the country, and the banks were not loaning out 
money very readily. Down our way they were loaning it out rather 
slowly. 

Those are the considerations under which we acted. 

Senator Clarke, of Arkansas. Before you pass away from the 
six months' business, I want to ask you if it is not a fact that upon the 
adjudication of bankruptcy by the court the creditors can take charge 
of the property by the election of trustees and lift it out of the hands 
of the receivership? 

Mr. Campbell. Certainlv; and they did it in this case. 

Senator Clarke, of Arkansas. How long after the filing of the 
original petition in bankruptcy, by the consent of the banknipt, was 
it before the court adjudicated the estate to be in a condition of 
bankruptcy? 

Mr. Campbell. In this particular case ? 

Senator Clarke, of Arkansas. Yes. 

Mr. Campbell. The original petition was filed in October, and I do 
not think there was an adjudication until the latter part of January — 
less than three months. That was owing very largely to contests 
between creditors over the two petitions, whether one or the other — 
there were several petitions 

Senator Clarke, of Arkansas. Was the delay in the adjudication 
of bankruptcy due to the inaction of the court, or was it aue to the 
controversy pending between the creditors? 

Mr. Campbell. It was due to the controversy between creditors. 
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Senator Clarke, of Arkansas. Did the judge ever delay it on his 
own account or on his own motion ? 

Mr. Campbell. I am sure he did not. 

Senator Clarke, of Arkansas. Did he take up and dispose of it 
when counsel were ready ? 

Mr. Campbell. Yes, sir; so far as I know. 

Senator Clarke, of Arkansas. After it was submitted to him did he 
dispose of it seasonably? 

Mr. Campbell. Yes, sir. 

Senator Clarke, of Arkansas. How long after the original petition 
was filed was it until the creditors actually took the estate out of the 
hands of the receivers ? 

Mr. Campbell. They elected trustees as soon as the adjudication 
took place. They could not elect them until there was an adjudica- 
tion. The judge adjudicated them on one day, and either that day or 
the next day they elected trustees. 

Senator Clarke, of Arkansas. So as a matter of fact, the six 
months' limitation was not regarded by the court as a fixed period to 
continue the receivership ? 

Mr. Campbell. No ; it was not. 

Mr. Hundley. I will ask you if Mr. Benners was not present when 
I signed the decree? 

Mr. Campbell. Yes, sir. I have stated that it was the act of 
the attorneys who were there representing the receivers, who wanted 
to get as full a decree as possible. 

When it finally came on at night we were in a great hurry to 
leave; we had been there two days. We asked him to sign a decree; 
the three firms were represented before him ; Mr. Benners, who repre- 
sented Mr. Adler; Mr. Dryer, who represented Jd[r. Thompson, and I, 
who represented Mr. Chandler. I speak of it as representing them 
individually, because we were spoken to differently by those different 
ones. Of course, we represented the whole board. The matter was 
considered, and Judge Hundley asked if there was any objection to 
the decree, and none was made. 

Mr. Hundley. Mr. Benners was present? 

Mr. Campbell. Yes, sir. 

Senator Clarke, of Arkansas. You say that each receiver selected 
a lawyer, and after the approval of his appointment the lawyer be- 
came the attorney of all or the receivers? 

Mr. Campbell.' Yes, sir. 

Senator Clarke, of Arkansas. What receiver selected your firm? 

Mr. Campbell. Mr. Chandler. 

Senator Clarke, of Arkansas. What particular receiver selected 
Mr. Diyer? 

Mr. Campbell. Mr. Thompson. 

Senator Clarke, of Arkansas. What particular receiver selected 
Messrs. Percy & Benners? 

Mr. Campbell. Mr. Adler. Benners was in the matter from the 
very first. I only came into it after the appointment of the 
receivers. 

Senator Clarke, of Arkansas. There was not any receiver from 
the first. There was not any receiver until one was appointed. 

Mr. Campbell. I mean representing the petitioning creditors. 

Senator Clarke, of Arkansas. And after the appomtment of Mr. 
Adler as a receiver he selected Mr. Benners as one of the attorneys, 
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notwithstanding the fact that Mr. Banners represented the petition- 
ing creditors? He was selected as the attorney of Mr. Adier, or 
selected by Mr. Adler to represent the receivers ? 

Mr. Campbell. That was the idea. Of course, the lawyers got 
together 

Senator Clarke, of Arkansas. I am sure of that. I wanted to 
know who originated the appointment of each particular lawyer,* or 
firm of lawyers. 

Mr. Campbell. We represented the board. 

Mr. Hundley. Mr. Benners testified something about a card that 
I published in the pubUc press at Birmingham. Do you know any- 
thing about it ? If you do I wish you would state it. 

Mr. Campbell. In reference to that card, I remember this fact. 
While at Huntsville on this occasion there were a great many repre- 
sentations coming up to the judge in the shape of telegrams and 
telephones — so he told me — and some one had written him or phoned 
him or wired him — so he said — that the people were scared that there 
might be apphcations made for the appointment of receivers, and 
that they might be appointed without notice, to the great injury and 
detriment of the properties, and that they hoped he would not make 
any appointment of receivers without notice. 

Mr. Hundley. To the bankrupt? 

Mr. Campbell. To the bankrupt. He showed me a card which, 
in view of that, he thought it might be a good idea to pubhsh. I 
remarked to him: ''Judge Hundley, there is a good deal of alarm in 
Birmingham and, I beheve, in the Birmingham district, because of 
the panicky condition of affairs, and it might break a good concern 
if receivers were appointed without notice, or even if application 
were made, and if you can say anything which will allay any feeling 
of that sort I think it would be a good public service. '^ 

He said, ''Then I will publish this card, stating that fact.'^ I com- 
mended it. I thought it was the proper thing to do. 

Mr. Hundley. Did my appointment of the receivers in this case 
have any relation to that card ? 

Mr. Campbell. None in the world. I thought we were talking 
about other matters than this, because there was a bad condition, or 
there was supposed to be a bad condition in the district. Is there 
any other statement you desire ? 

Senator Clarke, of Arkansas. No. Judge Richardson, do you 
desire to ask any questions? 

Representative Richardson. Mr. Campbell, you say there was a 
want of harmony when you made the application to the judge on 
behalf of Thompson and Chandler? 

Mr. Campbell. Yes, sir. 

Representative Richardson. You did not make it for Adler at all. 
It was for Thompson and Chandler ? They were the receivers for 
whom you made the petition ? 

Mr. Campbell. That is correct. 

Representative Richardson. The want of harmony did not exist 
between Thompson and Chandler? 

Mr. Campbell. Not that I know of. They were making complaint 
to me and to other counsel that Adler was not working with them to 
raise some money. That is about the effect of what they said to me. 

Representative Richardson. Was it not further known that Adler 
was willing to make a separate bond but not a boivd \sv Q,o\v\\i\v^V\RfcA 
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' Mr. Campbell. That matter had been passed before it ever came 
to my attention. 

Representative Richardson. But the want of harmony did not 
^ exist Detween Thompson and Chandler? 

Mr. Campbell. No, sir. 

Representative Richardson. And the effect of your petition, rep- 
resenting those receivers, was to remove Adler? 

Mr. Campbell. I do not think it was. It was certainly designed 
that it should not have that effect. If vou will read it you will 
see that it did not ask the court to remove nim, but that its purpose 
was to acquaint the court with the conditions among its officers and 
to ask him to take such course as he saw fit. We did not want to 
put the receivers in the attitude of asking that one of their own 
number be removed, but we thought the court ought to know what 
the condition was. • 

Representative Richardson. Thompson and Chandler constituted 
a majority of the receivers at that time? 

Mr. Campbell. Yes, sir. 

Representative Richardson. They could act. 

Mr. Campbell. That is questionable, I suppose. The last decree 
provided that a majority could do it. The nrst decree did not. 

Representative Richardson. Do you not recall the fact that 
when Thompson and Chandler were appointed receivers by Judge 
Hundley it created a great deal of discussion through that section? 

Mr. Campbell. Yes; I heard a good deal of talk about it. 

Representative Richardson. And a great deal of complaint? 

Mr. Campbell. I can not say that, Judge. There were certain ele- 
ments that complained, but so far as I heard anything about it, it 
came in legal circles, and it might have come through parties 
in interest. 

Representative Richardson. Was it not in the pubfic press stated 
as a matter of astonishment that Joe Thompson should be made a 
receiver, imder all the circumstances, of that great property? 

Mr. Campbell. Judge, I did not pay very much attention to what 
was in the papers, to be frank with you about it. It did not concern 
me until after I was selected as an attorney ; but there was some talk 
in some of the papers, some criticism in some of the papers, a Gadsden 

faper, I was told, a Republican paper published in Birmingham. If 
may be allowed to say so, I beneve there was more poUtical matter 
involved in that than anything else in the proposition. 

Representative Richardson. You heard no complaint about the 
appomtment of Adler in the public press? You saw none or read 
none? 

Mr. Campbell. I do not recall that I did. 

Representative Richardson. You did about Chandler and Thomp- 
son? 

Mr. Campbell. Yes, sir. 

Representative Richardson. Soon after the passage of the law by 
Congress providing for the appointment of an additional Federal judge 
for tne northern district of Alabama there were several applicants for 
the position. 

Mr. Campbell. That is correct. 

Representative Richardson. I believe you were among the num- 
ber? 
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Mr. Campbell. Yes, sir. 

Representative Richardson. How many more do you recall now, 
Mr. Campbell? 

Mr. Campbell. Who applied? 

Representative Richardson. Who were applicants, direct appli- 
cants. 

Mr. Campbell. Mr. E. D. Smith, of Birmingham; Judge Walker, 
I think, of Huntsville; Judge Pelham, of Anniston. I do not remein- 
ber all of them. You probably heard of them too. I suppose I 
heard of them. I tried to. 

Representative Richardson. I may refresh your memory. Pleas- 
ants was a candidate ? 

Mr. Campbell. Yes, sir. I thought you were asking about Demo- 
cratic applicants. 

Representative Richardson. Oh, no. 

Mr. Campbell. There was Mr. Pleasants, and I also heard that Mr. 
Street was a possible applicant for it, besides Judge Hundley. 

Representative Richardson. And Judge Hundley? 

Mr. Campbell. Yes, sir. 

Representative Richardson. Is it not a fact that all those appli- 
cants presented their claims to the bar of Birmingham and that the 
Birmingham bar, with considerable unanimity, recommended Mr. 
Smith, and as second choice recommended Mr. Pleasants,' a 
Republican ? 

Mr. Campbell. There was some sort of resolution of that sort. 

Representative Richardson. There was action of that sort by the 
Birmingham bar? 

Mr. Campbell. Yes, sir. 

Representative Richardson. Mr. Hundley was not recommended 
by that bar? 

Mr. Campbell. No; nor was Mr. Campbell. 

Representative Richardson. But Shelby Pleasants 

Mr. Campbell. Shelby Pleasants 

Representative Richardson. Whom you know as a Republican? 

Mr. Campbell., Yes, sir; he is a Republican. 

Representative Richardson. Shelby Pleasants was indorsed as 
second choice, next to Ed. Smith, by the bar of Birmingham. 

Mr. Campbell. By a meeting of the lawyers. 

Representative Richardson. Claiming to represent the lawyers? 

Mr. Campbell. They represented their personalities and their in- 
fluence. I think if you will look at some of the other petitions on 
file, you willsee a great many other lawyers who were not there. 

Representative Richardson. I am not asking about the petitions; 
I am asking about the bar. 

Mr. Campbell. There was a bar meeting in which Ed. Smith was 
recommended as first choice and Shelby Pleasants was recommended 
as second choice. 

Representative Richardson. Is it not a fact that a majority of the 
men who participated, so far as you can recall it, in that meeting 
were Democrats ? 

Mr. Campbell. Yes, sir. 

Representative Richardson. There were very few Republicans? 

Mr. Campbell. Very few. I was not in Birmingham. 1 am talk- 
ing from general impressions. 
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Representative Richardson. Of course. 

Mr. Campbell. That is what I heard. I heard that almost all of 
them were Democrats. There were very few Republicans there. 
That is my information. 

Senator Clark, of Wyoming. There are not many Republicans in 
Birmingham ? 

Mr. Campbell. No, sir. 

Representative Richardson. Do you say there are not many 
RepuoUcans in Birmingham ? 

Mr. Campbell. I mean not many Republican lawyers. 

Senator Clarke, of Arkansas. You say there were a number of 
Demorcatic aspirants for the position? 

Mr. Campbell. Yes, sir. 

Senator Clarke, of Arkansas. Why did not some of these Demo- 
crats indorse some of their own brethren ? 

Mr. Campbell. They did. Mr. Smith was a Democrat. 

Senator Clarke, of Arkansas. I misunderstood that. 

Mr. Campbell. Another Republican aspirant was Mr. W. H. Smith, 
a son of ex-Governor Smith. Whether his name was before the Bir 
mingham meeting I do not know. I took no interest in it. 

Representative Richardson. Young Ed. Smith, whom they 
indorsed as first choice, was then and is now a Democrat. 

Mr. Campbell. Yes, sir. 

Representative Richardson. That is all, Mr. Campbell. 

STATEMENT OF FELIX E. BLACKBUEN. 

Senator Knox. Mr. Blackburn, I would suggest that vou get down 
to what you want to tell us, and that you state it as briefly as you can. 

Mr. Blackburn. My connection in appearing before tms committee 
is as to the Southern Steel Company matter, in bankruptcy, before 
Judge Hundley. 

I desire to state that on October 24 the firm of which I am a mem- 
ber, Powell & Blackburn, together with some several other lawyers 
in Birmingham, learned that a petition in bankruptcy had been filed 
against the Southern Steel Company. We and our colleagues had a 
number of claims against them. We heard that Mr. Benners, who 
has testified before tbis committee, who was the attorney for the first 
petitioning creditors, left Birmingham at 4 o'clock to go to Judge 
Hundley at Huntsville. With him was Mr. O. R. Hood, attorney for 
the bankrupt. 

Our firm wired Judge Hundley, requesting that no appointment be 
made until the next day; that we would appear in tne interest of 
creditors, asking for the appointment of receivers. 

We also telephoned by long distance to a local attorney in Hunts- 
ville, requesting that he make known our desires in the matter; that 
he defer the appointment of receivers until we could be heard. 

We arrived in Huntsville on the 26th — Mr. Oberdorfer and I. 
Mr. Oberdorfer is present. We first went to Judge Hundley's 
chambers. Not finding him there we then went to his former law 
office, and there we found waiting Mr. Benners and Mr. Hood. 
Shortly Judge Hundley came in and the matter was presented to the 
Judge. Mr. Benners presented the petition for receivers,, and I 
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£ resented a petition of those whom my colleagues and I represented, 
[r. Benners had his petition, and it was quite lengthy. In asking 
for the appointment of receivers he at the same time asked that the 
plant be continued, or that the receivers be authorized to continue 
the plant in operation, and to that end that the receivers be author- 
ized to issue $500,000 of receiver's certificates. In the same petition, 
which was typewritten, he requested the appointment of Morris and 
Edgar Adler. In our petition we did not suggest the names of any 
persons as receivers, leaving that to the Judge. We were there 
mainly to oppose the appointment of the Adlers as receivers. 

It had been rumored around Birmingham for some time' before 
the filing of this petition that such a step would be taken and that 
the Adlers would be put in as receivers. That was a matter of com- 
mon knowledge. The collusion as we saw it between the bankrupt 
and the creditors, whom Mr. Benners represented, was so apparent 
that our firm and the others associated with us desired other persons* 
put in as receivers. The fact of the business is I was afraid to risk 
the Adlers in charge of that plant. We did not want to put it in 
their power so to operate that plant as that it could finally be taken 
charge of by the Schulers, the Van Cortlandts, and the Adlers. 
That is the way it appeared to us. So we resisted th^ appointment 
of the Adlers Before Judge Hundley, pressing mainly the fact that 
it was a collusive arrangement and in fact no bona fid.e lawsuit. 

Senator Knox. You urged that in open court? 

Mr. Blackburn. Yes, sir. We suggested two gentlemen in Bir- 
mingham — successful business men, men of means, who could, if it 
was desired, furnish the money to operate this plant — ^Mr. Kettig and 
Mr. Steiner. 

Right here,, though, I want to state that I never did take to the 
idea that that plant should be operated by receivers, or by the court 
through its receivers. It had been demonstrated and shown — and it 
is in the record — that the property of that plant had been run at a 
. great loss, some several hundred thousand dollars, by those who were 
m charge, and by the owners of the property, and the way it was being 
run had really brought on this financial trouble. While I was wiUing 
for the receivers to be given that 'opportunity of operating the plant, 
if they could do it, it never did appear clear to me how the receivers 
could do what the owners of the property had failed to do — that is, 
to operate it at a profit. 

Senator Knox. What was the extent of the interest you represented? 

Mr. Blackburn. The record that was present before Judge Hund- 
ley at that time, our petition, represented $15,000 in amount, and 
six in number of creditors. The petition represented by Mr. Benners 
was less than $9,000, and three in number. I called the court's atten- 
tion to the status of the two petitions and urged upon the Judge that 
fact; I thought our petition ought to receive as much at least if not 
more consideration than the petition presented by Mr. Benners, 
although his petition was first filed. 

You see there were two petitions filed. I designate the first petition 
that filed by Mr. Benners and the second petition that filed by us. As 
I say, I pressed that fact on the Judge, and it struck me that the Judge 
did not think it necessary at first that three receivers should be 
appointed. I was the first to suggest three receivers. As I say, 1 



188 NOMINATION OF OSCAR R. HUNDLEY. 

was impressed that the Judge did not think at first three receivers 
should DC appointed. 

To show the extent to which the matter was presented to Judge 
Himdley, the details gone into, I called the attention of the court to 
the fact that those properties, amounting in value to something like 
$14,000,000, were located in three States — Tennessee, Georgia, and 
Alabama — and I told him I did not see how one receiver, or even two 
receivers, could handle that property or take charge of it and hold it 
and preserve it until the further orders of the court. 

I told him that we did not want and would strenuously oppose the 
Adlers; that we had grave doubts as to the bona fides of the proposi- 
tion. They had been approached, and we knew it, some ten days 
before the filing of the petition by the bankrupt, asking would they 
accept the receivership, showing the collusiveness. 

The act of bankruptcy alleged in the first petition was simply a 
letter written by the attorney representing the Southern Steel Com- 
panjr to one of the pefitionine; creditors, in which he admitted his 
inability to pay his debts and his willingness to be adjudged a bank- 
rupt. 1 told Mr. Benners at the time he could not get an adjudica- 
tion on that petition, as I saw it; that that required a corporate act. 
The fifth act of bankruptcy is where a bankrupt admits in writing his 
inability to pay his debts and his willingness to be adjudged a bank- 
rupt on that account. At Huntsville I told Mr. Benners, '* You can 
not get an adjudication on that petition. '^ 

Senator Knox. This letter was written by the attorney for the 
corporation ? 

Mr. Blackburn. Yes, sir; by Mr. Hood, the attorney for the 
bankrupt. It was the best act of bankruptcy they could get at the 
time. 

Senator Knox. None of the general officers of the corporation were 
there? 

Mr. Blackburn. No, sir. 

Senator Clarke, of Arkansas. He was the local attorney? 

Mr. Blackburn. Yes. I want to see if I get the wording of that 
letter, to refresh my own recollection on it. 

Senator Knox. Was that amended in any way, or is that the way it 
stood at the time the appointment was made? 

Mr. Blackburn. That is the way it stood at the time the appoint- 
ment was made. I want to refer to this letter as showing the atti- 
tude that Mr. Benners has taken in this matter in asking that this 
petition be amended. 

Birmingham, Ala., October 24, 1907, 
Sayrb Mining and Manufacturing Company, 

Birmingham, Ala. 
Gentlemen: In regard to your claim against the Southern Steel Company, I b^ to 
say that we are in a position where we can not pay it. We r^ret to make this statement 
and admission; under these circumstances we are forced to make the admission to you 
and to all others concerned, that the Southern Steel Company is unable to pay its debts 
and is willing to be adjudged a bankrupt on that ground. 
Very truly, yours. 

Southern Steel Company, 
By O. R. Hood, Attorney, 

That is the letter which Mr. Benners set up in his petition as an act 
of bankruptcy. Our position was that that was not a corporate act; 
that the only way a corporation could admit its inability to pay its 
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debts and its willingness to be adjudged a bankrupt on that ground 
was at a meeting of the directors by a resolution passed to that effect. 

Senator Knox. Was that declaration of insolvency ever subse- 
quently ratified by any corporate act? 

Mr. JBlackbukn. There is nothing of the sort in the record of the 
case. 

Senator Knox. The only ratification you know of would be acquies- 
cence. 

Mr. Blackbukn. Yes, sir; acquiescence. 

Mr. Wood. There was a resolution offered in evidence, but it was 
argued that it did not support the letter. . 

Mr. Blackburn. With that act of bankruptcy alleged, and with a 
second petition filed by our creditors, or by creditors whom we repre- 
sented 

Senator Clarke, of Arkansas. Was not that resorted to because a 
corporation can not go into voluntary bankruptcy ? 

Mr. Blackburn. That may be true, but it must be done by a cor- 
porate act. 

Senator Clarke, of Arkansas. I understand. 

Mr. Blackburn. It must be a corporate act to do it. 

Senator Clarke, of Arkansas. But that was the only means left to 
Mr. Hood to practically accomplish voluntary bankruptcy. 

Mr. Blackburn. Yes, sir; but to make.it regular the directors 
should have held a meeting and passed the resolution; and we pro- 
duced the authorities to sustain it. 

Our petition set up four or five acts of bankruptcy antedating by 
several weeks and months this act of bankruptcy named in Mr. Sen- 
ners^s petition — paying creditors, making a preference while insol- 
vent, following the statutory form. 

After presenting the names of the two gentlemen whom we wished 
for receivers, Mr. Benners raised objections to both and claimed 
while Mr. Kettig was a very fine man, a competent business man, a 
safe business man, that neither he nor Mr. Sterner was a suitable man 
to be receiver. We argued the matter before the judge for fully an 
hour, and the judge announced that he would taKe all the matters 
under consideration and make a decision at 11 o'clock. Just before 
leaving, and as a final effort and as a final appeal to the judge, I said 
to him, *'If you can not appoint one or the two men whom we have 
suggested, do not appoint ooth of the Adlers; as a final request I 
insist and ask that both of the Adlers be not appointed.'' 

At 11 o'clock the jud^e went on the bench. He stated that he had 
taken all these matters mto consideration. I do not think Mr. Hood 
was present at the time when the judge made his announcement. I 
do not know wheftier Mr. Benners was or not. But the judge stated, 
in view of the vast amount, in value, of the property involved, and in 
view of the arguments and presentations of alleged collusiveness 
which had been called to his attention between the bankrupt and the 
petitioning creditors, he had decided to appoint one of the men desig- 
nated by the original petitioning creditors — that man was Mr. Adler, 
who it was represented was faimliar with business properties of that 
kind 

Senator Knox. Is your petition here? 

Mr. Blackburn. Yes, sir. 

Senator Knox. Which one is the petition you presented ? 
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Mr. Blackburn. This [indicating] is it. 

Senator Knox. You do not allege anj^thing in here as an act of 
bankruptcy, except this admission in writing? 

Mr. Blackburn. This is the petition for the receivers. Here is the 
petition for the adjudication. 

Senator Knox. They were all filed the same dary? 

Mr. Blackburn. Yes, sir; Mr. Benners's was med on the 24th, but 
they were all presented on the same day — the 25th. 

Senator Knox. There were other allegations of acts of bankruptcy 
before the court than the letter written by the attorney? 

Mr. Blackbltin. Not at that time. 

Senator Knox. Were there when you presented your petition on 
the 25th? 

Mr. Blackburn. No; we left that petition at Birmingham. We 
went on the 24th to Huntsville, and presented it on the 25th. We 
carried this petition with us. The petition was filed in Huntsville, 
not in Birmingham. 

This was filed in Birmingham subsequent to the presentation of 
this petition [indicating] here. 

Senator Knox. What was the date of the order appointing the 
receivers? 

Mr. Blackburn. The 25th. 

Senator Knox. On the 25th you filed a petition alleging certain 
specific acts of bankruptcy? 

Mr. Blackbltin. Yes, sir. 

Senator Knox. Not the letter of this attorney, but other acts? 

Mr. Blackburn. Yes, sir. 

Senator Knox. So that there were before the court averments of 
bankruptcy other than this admission by counsel, when the judge 
appointed the receivers? 

Mr. Wood. In order that the record may be kept straight, the 
petition you have is 7980, which was filed at 9 p. m., which was not 
oefore the court that evening. 

Senator Knox. It was filed after the receivers were appointed ? 

Mr. Blackburn. Yes. 

Senator Knox. Then the only allegation of an act of bankruptcy at 
the time the receivers were appointed was the letter of the attorney? 

Mr. Blackburn. Yes, sir; at that time. 

Senator Knox. I say at the time the receivers were appointed ? 

Mr. Blackburn. Yes, sir; but both petitions for the appointment 
of receivers were before the court. 

Senator Knox. I imderstand that. 

Mr. Blackburn. As I was stating, the judge went on and gave 
his reasons for appointing the two men he did — Mr. Thompson and 
Mr. Chandler. I had urged before the court that one branch of the 
property of this company consisted of commissary stores^ which were 
quite extensive. They had nineteen commissaries, and it struck me 
tnat if the plant was to be operated, at least one man familiar with 
that branch of the business ought to be appointed. And Mr. Chandler 
was appointed as representing that interest. 

I have read Mr. Benners's testimonv given before this committee, 
and I think, in order that it may be in the record, I should comment on 
certain portions of it, if the committee will bear with me. 
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Senator Clarke, of Arkansas. Does it relate to you personally, or 
your clients? 

Mr. Blackburn. Yes, sir ; in a sense. It is in the record, and I pro- 
pose to refer to it. 

Senator Clarke, of Arkansas. You can explain any feature of that 
kind: 

Mr. Blackburn. I read from page 35 of Mr. Beimers's testimony. 

Senator Bacon. Was there any doubt thrown by any representation or by the 
suggestion of anybody as to their ability? — 

Referring to the receivers. 

Mr. Benners. There was not. The fact will be presented to this committee that 
two other attorneys appeared there and asked for the appointment of a receiver and 
presented a petition, stating that the proceeding between the creditors whom we 
represented and the corporation was a collusive one. That is a fact. 

To understand that petition, however, it is necessary for the committee to under- 
stand that this petition was presented by lawyers representing very small claims, 
by lawyers who habitually practice in the bankruptcy court; who appear in every 
bankruptcy case and endeavor, by getting a claim, to get to represent the trustees 
or someoody connected wiht the case. 

All these gentlemen did was to say that they had no objection to the appointment 
of the Adlers, but asked the court to appoint a third man, the idea being that if they 
could name the third man they would get the representation of him. 

I want to be courteous to this committee- 



Representative Richardson. How does this apply to you? 

Mr. Blackburn. I am one of the attorneys, and it is a reflection 
on me. 

Representative Richardson. Mr. Benners stated that the parties 
referred to did not object to the appointment of the Adlers. You 
say you did. It can not refer to you. 

Senator Clarke, of Arkansas. Those were the only four attor- 
neys there. 

Mr. Blackburn. He says: 

To understand that petition, however, it is necessary for the committee to under 
stand that this petition was presented by lawyers representing very small claims; by 
lawyers who habitually practice in the bankruptcy court; who appear in every bank- 
ruptcy case and endeavor, by getting a claim, to get to represent the trustees or some- 
body connected with the case. 

I desire to say that that is not true, for m^yself , and, so far as I know, 
for the others. The lawyers who were m that case Mr. Benners 
knew, and, of course, he made those remarks, as I take it, directed 
especially to Mr. Oberdorfer and myself, as we were the ones who 
went to Huntsville in this matter. I am unable to understand Mr. 
Benners's testimony. We were together in the legislature of Ala- 
bama of 1903, and, as I say, his testimony in that regard is certainly 
very surprising to me. We have always worked together. The fact 
of the business is, gentlemen, if you will pardon me — I do not mean 
to be self-laudatory — our firm does and has a considerable bank- 
ruptcy business in Birmingham and other districts. Through oiu: 
regular clientele we represent quite a number of corporations. There 
is nardly a failure of any size but that some of our clients are inter- 
ested in it, and we are in nearly every case on one side or the other. 
If that is not the fact it is frequently the case where other attorneys 
have bankruptcy proceedings they request us to join them in the 
proceedings. 
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Representative Richardson. How do you apply this to yourself? 

All these gentlemen did was to say that they had no objection to the appointment 
of the Adlers. 

Mr. Blackburn. That is not the part that I am applying to myself. 

Representative Richardson. You say you objected to the Adlers 
because there was collusion ? How can that apply to yourself ? 

Mr. Blackburn. What I object to is what Iread. 

Representative Richardson. But that clause qualifies the whole 
thing? 

Mr. Blackbubn. You may construe it that way; I do not. 

Senator Knox. I think Mr. Blackburn has said enough to cover 
this point. If he thought that he was included in that characteriza- 
tion ne had a right to make the statement he did. 

Mr. Blackburn. I think it was meant for Mr. Oberdorfer and 
myself. 

Senator Clabke, of Arkansas. Let me ask you a few questions that 
will direct your attention to the features of it in which I think you are 
interested. Did the clients whom you represented on the occasion 
when you visited Huntsville on the 25th of October come to you in the 
regular course of your practice? 

Mr. Blackburn. Yes, sir. 

Senator Clarke, of Arkansas. Or did you notify them that this 
bankruptcy proceeding was about to be precipitated? 

Mr. Blackburn. ^Ve had the claims on hand sometime before this 
petition was filed. 

Senator Clarke, of Arkansas. In the regular course of business? 

Mr. Blackburn. Yes, sir; in the regular course of business. 

Senator Clarke, of Arkansas. Did you know it was a part of the 
scheme, as you understood it, that the appointment of the two Adlers 
was to be asked of the court as receivers? 

Mr. Blackburn. Yes, sir; it was commonly known in Birmingham. 

Senator Clarke, of Arkansas. Why did you not make some objec- 
tion by name to their appointment in your petition ? 

Mr. Blackburn. We nad not seen the petition. It was only 
rumor we had. We did not have the petition before us at the time 
we drew that petition. The strongest we could put it was to allege 
collusion and see the petition afterwards. 

Senator Clarke, of Arkansas. You simply asked in your petition 
that more than one receiver be appointed ? 

Mr. Blackburn. We asked in the petition for two. 

Senator Clarke, of Arkansas. More than one? 

Mr. Blackburn. Yes, sir; and before the judge we insisted upon 
three. 

Senator Clarke, of Arkansas. What difference did it make to you 
who were the receivers if you were only interested in collecting the 
claims of your clients? Did you suppose that the estate could be 
manipulated by the receiver so as to make it solvent on one man's 
hands and insolvent in the hands of another? 

Mr. Blackburn. My idea was that the receivers should be men 
who were not favorable or inclined to the secured creditors or to the 
Schulers. We wanted men in there whom we felt would look after 
the interests of the unsecured creditors. We felt that we were not 
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on the inside of this proceeding; that it was a friendly and collusive 
affair; and we wanted outside men, not men suggested by the bank- 
rupt. 

Senator Clarke, of Arkansas. In the suggestion for the appoint- 
ment of other receivers, was it your purpose to have some one 
appointed who would designate your firm as his legal representative? 

MI. Blackburn. No, sir; there was nothing of the kind. 

Senator Clarke, of Arkansas. That is the intimation in Mr. Ben- 
ners^s statement. 

Mr. Blackburn. Yes sir; it is not a. fact. They had a right to 
employ whom they preferred. As a matter of fact they could file a 
petition with the court and get the instruction of the court. 

Senator Clarke, of Arkansas. After the appointment of Mr. 
Thompson and Mr. Chandler, did you know anything about a pro- 

Eosition to hire Chandler and Thompson to resign, or to buy them out, 
y offering to pay them two-thirds of the fees and two-thirds of Jthe 
trustees' fees in order to get them to abdicate control of the property 
as receivers? 

Mr. Blackburn. The first I heard of that proposition was when I 
read it in Adler's testimony before this committee. 

Senator Clarke, of Arkansas. That was not a movement gotten up 
by the creditors generally, then ? 

Mr. Blackburn No, sir. 

Senator Clarke, of Arkansas. If it was, your creditors were not 
in it? 

Mr. Blackburn. No, sir. 

Senator Clarke, of Arkansas. You were not consulted about it? 

Mr. Blackburn. No, sir. 

Senator Clarke, of Arkansas. I believe that is all. 

Mr. Blackburn. There is one other matter I desire to refer to, an<J 
that is the delay which has been charged. In Mr. Benners's testimony 
by innuendo it is stated that the administration of this estate was 
delayed for the purpose of retaining the receivers in charge of the 
properties, in order that their compensation might be greater. 

Now, gentlemen, the delays, in my judgment, in this whole matter 
have been occasioned by the crudeness in which the first petition was 
gotten up, if I may use that expression.^ It necessitated Mr. Benners, 
when demurrers were filed by some six or eight law firms in Birming- 
ham to his petition, filing an amendment to his original petition, and 
in his amendment he set up the identical acts of bankruptcy which 
we had set up in our second petition, thereby seeking to take from 
us and our second petition and put into his first petition the very 
acts of bankruptcy which vfe had alleged. Of course we resisted 
that and resisted it very strenuously. VVe had all gone into court. 
The parties had become liable for the costs. We objected- to him 
stealmg our thunder, so to speak. In our petition the bankrupt, by 
its attorney, Mr. Hood, appeared and answered and demanded a trial 
by jury. Under the first petition Mr. Hood appeared and answered, 
denying the act of bankruptcy which he himself wrote. 

Now to explain that delay I will call the attention of the com- 
mittee to general order numbered 7, 

Senator Clarke, of Arkansas. Is that answer here? 

42158—08 ^13 
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Mr. Blackburn. I read Mr. Hood^s answer to the first petition. 
After the style and cause, it proceeds:- 

At Birmingham in said division of the said district, on the 2d day of November, 
A. D. 1907. And now the said Southern Steel Company appears and for answer to 
the petition filed by the Birmingham Coal and Iron Company, Sayre Mining and 
Manufacturing Company, and Star Cahaba Coal Company, denies that it has committed 
the acts of bankruptcy set forth in said petition, and avers that it should not be declared 
a bankrupt for any cause in said petition alleged ; and this it prays may be inquired 
of by the court. 

Senator Knox. Who signs that ? 

Mr. Blackburn. ^^The Southern Steel Company, by O. R.'Hood, 
attorney.'' 

Senator Knox. Is it sworn to ? 

Mr. Blackbltin. No, sir; it is not sworn to. 

Senator Knox. What date was it filed ? 

Mr. Blackburn. This was filed November 2, 1907. 

Senator Clark, of Wyoming. It might be that Mr. Hood concluded 
that his statement in the letter did not constitute an act of bank- 
ruptcy. 

Mr. Blackburn. I think probably so. 

Senator Knox. He demurs to his own allegations. 

Mr. Blackburn. He makes no demand for trial by jury there. 
Under general order No. 7 in bankruptcy, the Supreme Court lays 
down the order that where two or more petitions in bankruptcy are 
filed against the same person, alleging different acts of banKruptcy, 
and the bankrupt appears and files an answer and denies the act of 
bankruptcy, the hearmg shall be had upon that petition alleging the 
earliest act of bankruptcy. Now you can see where we were — ^we 
contending for, and they objecting to, a hearing on our petition. The 
court was in vacation. Our petition had alleged the earUest act of 
bankruptcy, dating back some three or four months. We had no 
jury, the court being in vacation. 

When Mr. Beimers filed his ^amendment, setti^ up the verjr same 
grounds that we had set up in Jisec verba, Mr. Hood again nles his 
answer, and in that answer he admits the first act of bankruptcy, 
which was that letter he wrote, but denies formally the other acts 
which had been alleged in our petition. But in that answer he does 
not demand a trial by jury. 

The question was before the judge and was argued in open court, 
we insisting that we should have a hearing on our petition, and that 
they be not allowed to amend their petition so as to steal our case, 
practically; and that was a very important and serious question in 
that case. 

Senator Clarke, of Arkansas. Why was it? 

Mr. Blackburn. In this way: If it should be determined that the 
court should not allow this amendment to the Benners petition, 
then under the rule our petition should first be heard. 

Senator Clarke, of Arkansas. What significance attached to that? 

Mr. Blackburn. The significance was this: A jurv had been 
demanded in our case, and we would have to wait for the convening 
of the court to have a trial by jury. The result was — to our detri- 
ment, as we thought — that the court referred all these matters to 
the special master to take testimony and to report as to whether or 
not the amendment should be allowed, and generally to report on the 
ease. 
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Senator Clarke, of Arkansas. Let me ask you another question. 
Is it the law or practice in bankruptcy in your Jurisdiction to allow to 
the attorney who originated the proceedings that finally culminated 
in an adjudication or bankruptcy a fee out of the funds? 

Mr. Blackburn. Oh, yes, sir. 

Senator Clarke, of Arkansas. That was the contest between your 
firm and Benners. 

Mr. Blackburn. I will say frankly that is one thing we were fight- 
ing over. We did not want him to secure an adjudication and take 
the acts of bankruptcy which we had alleged and put them in his 
petition and 

Senator Knox. You wanted to control the proceedings ? 

Mr. Blackburn. Yes, sir. 

Senator Clarke, of Arkansas. It is a fact that the attorney who 
represents the petition upon which the adjudication actually takes 
place gets a fee out of the fimd ? 

Senator Knox. I know, but that is an incident of control. 

Senator Clarke, of Arkansas. That was the contest between you 
and Benners? 

Mr. Blackburn. Yes, sir. 

Senator Clarke, of Arkansas. Who actually got it? 

Mr. Blackburn. It went off in this way. The special master 
reported that the two petitions be consoUdated and that adjudication 
be had upon the consolidation, and on the theory — but before I come 
to that I want to tell what I think is the motive of Mr. Benners in tes- 
tifying here. 

In that hearing, when this matter was argued, when I laid Mr. 
Hood's answer down before him, where he had denied the acts of 
bankruptcy and not demanded a trial by jury, and over here I laid 
down his answer in the case where he demanded trial by jury, I said 
to him in open court, ^'You are complaining of delay. If you will 
withdraw this demand for a jury we will settle this thing right here 
and now,'' and the court said, ^'Mr. Hood, will that suit you? Will 
you agree to that?" But Mr. Hood declined to do it. 

After consultation he finally asked the judge to pass it over until 
the next morning — that is, whether or not he would withdraw the 
demand for a jury. The next morning, instead of asking leave to 
withdraw his demand for a jury, he filed a petition asking leave to 
withdraw his answer. 

Senator Clarke, of Arkansas. How much fee was allowed by the 
court on account of originatiug the proceeding, and how much did 
you get and how much did Benners get? 

^Mr. Blackburn. The question of the allowance of fees has not 
been passed upon. 

Senator Clarke, of Arkansas. When it is passed upon and the 
award made, you will get part of it and Benners will? 

Mr. Blackburn. I presimie so. I do not know. 

Senator Clarke, of Arkansas. Is there anything in the state of the 
record that would make that doubtful? 

Mr, Blackburn. The only question settled at all is the adjudica- 
tion. All other matters are reserved. 

Senator Clarke, of Arkansas. The adjudication unon joint 
petition? 
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Mr. Blackburn. The consolidated petition. 

Senator Clarke, of Arkansas. Under the rule the attorneys repre- 
senting the respective petitions would share in whatever fee is 
allowed ? 

Mr. Blackburn. I presume so. I do not know how that would be. 

Senator Clarke, of Arkansas. If it was adjudicated on the Benners 
petition he would get the fees? 

Mr. Blackburn. Yes, sir. 

Senator Clarke, of Arkansas. If it was adjudicated on yours 

Mr. Blackburn. We would get the fee. 

Mr. Benners at this very time urged the court to allow his amend- 
ment to his petition, and stated frankly he had some doubt whether 
or not he could obtain an adjudication on his petition; some doubt — 
I think he had come to see it — that it was not a corporate act — I 
refer to the letter written bj^ Mr. Hood. The court then said to Mr. 
Benners,'* Mr. Benners, can it be possible that you have presented a 
petition to me and obtained an order putting this vast estate into 
the hands of receivers on a petition that did not allege an act of 
bankruptcy and on a petition that you could not approve?'^ Mr. 
Benners seemed to be very much exasperated over the remark of 
the court. That was in open court. Benners finally admitted that 
possibly he would have to have those act3 of bankruptcy in his 
petition, in order to get an adjudication. It was a very serious 
question to the court whether the petition should be allowed, because, 
as he said there, here were those large properties put into the hands 
of receivers, a $300,000 bond executed, and then have the whole 
thing fall through. It might embarrass not only the estate, but the 
receivers and the original petitioning creditors. That seemed to be 
the starting point of Mr. Benners not feeling exactly that he had 
been treated right in this matter. 

The delay in this matter, in my opinion, is attributable directly 
to the pleadings in this case as prepared by Mr. Hood and by Mr 
Benners. If Mr. Benners ever had a half dozen cases in bankruptcy 
or even that many before this I do not know it, and I have practiced 
in the bankruptcy court every day there. I want to state that 1 
have been a practicing attorney in the State and Federal courts in 
Birmingham for the past sixteen years. 

There is one other matter, and then I am through. When I 
noticed in the papers that a charge had be^n lodged with this com- 
mittee against Judge Hundley for his action in the appointment 
of receivers in this matter and his failure to appoint theAdlers, 1 
went to Judge Hundley's office voluntarily and told him that I had 
noticed where he was being attacked for his action in that matter. 
This was two or three months afterwards. I said to him *' Judge, 
you remember we were there strenuously resisting the appointment 
of the Adlers. We did not think they ought to be appointed. We 
presented to you and argued to you the collusion between the Adlers 
and the bankrupt, and I do not think it is a just charge to be filed 
against you, ana I am unwilling to see those charges made, being 
in the position I am and knowing the facts and the circumstances 
under which you appointed those receivers, and remain silent, and if 
at any time you can use me in this matter — if it becomes necessary 
to go to Washington, I am willing to do it.'' 
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Senator Knox. Did you oppose the appointment of the receivers 
on the ground that this lawyer had no autnority to make that decla- 
ration of bankruptcy at the time ? 

Mr. Blackburn. No, sir; I did not. 

Senator Knox. So far as you were concerned jou were in a posi- 
tion of acquiescence at the time they were appointed? 

Mr. Blackburn. Yes, sir. I want to say that everybody con- 
ceded that it was necessary to appoint receivers. There is no ques- 
tion about that. 

Senator Knox. Did you have some doubt about the jurisdiction 
of the court to appoint receivers under those allegations ? 

Mr. Blackburn. I expected to get it under my petition. That 
was my point exactly. 

Senator Knox. But your petition was not in at the time the receiv- 
ers were appointed? 

Mr. Blackburn. We had it prepared before we ever left Bir- 
mingham. We had only a few hours to get all these matters up. We 
could not take the original petition with us. The only petition we 
carried 

Senator Knox. Let us look at it as it was and not as you expected 
it to be. What is your opinion: Do you think the court had juris- 
diction under those allegations to appoint receivers in bankruptcy? 

Mr. Blackburn. That is a matter of law. I do not think it did; 
rather, I do not think they could have got an adjudication on that 
petition on the acts as alleged there. 

Senator Knox. Is not that a jurisdictional fact that has to appear 
to the court at the time the receivers are appointed? 

Mr. Blackburn. Yes, sir. 

Senator Knox. That there has been an act of bankruptcy? 

Mr. Blackburn. Certainly. 

Mr. Wood. I should Uke to say that the record shows that the 
demurrer to the petition was overruled, and there was no exception 
to it. 

Senator Knox! That would not change the question of law in any 
way. 

Senator Clarke, of Arkansas. Did you have it in your mind at the 
time you went to Huntsville? 

Mr. Blackburn. No, sir. 

Senator Clarke, of Arkansas. Did you know its value as a point? 

Mr. Blackburn. No, sir; I had not seen the petition. 

Senator Clarke, of Arkansas;- Hood resisted in every way a trial 
on the petition you filed and faciUtated in every way he could a trial 
on Benners's petition ? 

Mr. Blackburn. Yes, sir; exactly so. 

Senator Clarke, of Arkansas. He was willing that the adjudicai- 
iion should take place on that petition, regardless of its alleged defects, 
and was unwilhng that it should take place on yours ? 

Mr. Blackburn. Yes, sir. 

Senator Clarke, of Arkansas. Even to the point of denying that 
the concern was insolvent? 

Mr. Blackburn. Yes, sir; tie stated that in open court. 

Senator Knox^ Is that all, Mr. Blackburn? 

Mr. Blackburn. There is just one other matter that I wish to 
efer to, and I am then ready for any queatioixs. 
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I read from pages 148 and 149 of Mr. Benners's testimony given 
before this committee: 

Representative Burnett. I will ask you about the signatures of quite a number of 
lawyers there petitioning for his confirmation. Just state to the Senators about that. 

Mr. Benners. Judge Hundley got a very meager indorsement from the bar of 
Alabama prior to his appointment. As I understand it, his appointment was origi- 
nally of a tentative nature, at least before it was announced by the press. 

Then further along Mr. Benners says: 

I want to say to the committee, if that statement is of any value as shedding any 
light on this case, that I have recently discussed with the leaders of the Birmingham 
bar — nine-tenths, I should say, perhaps not so large a fraction, that practice in hi* 
district, being in Birmingham — I discussed at some length with the leaders of the 
Birmingham bar his fitness to be a judge, and I believe it to be the unanimous opinion 
of the responsible law^rers at that bar that should there be the slightest intimation 
given that his nomination would not be confirmed, I believe they would be open in 
their protest against his confirmation. 

I want to say that I do not believe that any such sentiment as that 
exists in the Birmingham bar, either among the so-called leaders or 
any other members of the bar. After Judge Hundley had been on 
the bench and served as a judge in Birmingham for one or two terms, 
and elsewhere in the district, that the lawyers of the district had had 
an opportunity of seeing his judicial temper, his quick dispatch of 
business, and his demeanor on the bench, and maimer of turning 
oflf business — I say after they had had an opportunity of trying Judge 
Hundley as a judge, his father-in-law, Cfapt. Frank P. O'Brien, 
carried a petition around the bar for signatures, and I think I can 
safely say that 95 per cent of the members of that bar signed that 
petition. I have seen it, and I know the names on it, and I know I 
am safe in sajdng that 95 per cent of the members of the bar have 
signed his petition for confirmation, and not only have \ heard no 
one say that he did not think he ought to be confirmed, or that he 
ought not to be a judge, as Mr. Benners here expresses it, but so far 
as I know Judge Hundley has given entire satisfaction. 

It is true I am a loser in the lawsuit. I did not get what I went after, 
but I think Judge Hundley acted conscientiously, and in consolidating 
these petitions I think he did what he ought to do; and if the prop- 
erties are to be sold, they will be sold under a valid order and a valid 
decree of the court. And I do not think that for any piau© that 
may have arisen in this place any lawyer should resort to tnat as a 
means of resisting the confirmation of Judge Hundley. 

As I say, I have practiced before him a good deal, and have noticed 
him in trying cases, and he has tried them with promptness, and as 
he sees the law and the fact, as I believe. 

One other matter: Some question was asked about other candi- 
dates applying. So long as there was a possibility of. a Democrat 
being appointed, I indorsed the appUcation of E. K. Campbell. 

Senator Clarke, of Arkansas. Tne gentleman who has just testi- 
fied here? 

Mr. Blackburn. Yes; the gentleman who testified here. 

But I want to say also that I thought it right that a Republican 
should be appointed, other things being equal. We have two Demo- 
crats, Judge Toulmin, of the southern district, and Judge Thomas K. 
Jones, of tne middle and northern district, and if men could be found 
in the Republican party for appointments of that sort, I believe they 
ugbt to go to the dominant party. That is my doctrine. I believe 
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Judge Hundley ought to be appointed and ought to be confirmed 
without delay .^ That is my mind. That is all 1 have to say. 

Representative Richardson. You did not join with the bar of 
Birmingham in indorsing a RepubUcan ? 

Mr. Blackburn. I do not recall that I did. 

Representative Richardson. You had the .chance to indorse a 
RepuDlican, but you did not indorse one; you had an opportunity 
to indorse a Republican who stood well throughout the State of 
Alabama and was indorsed by the Democrats who participated in 
the bar meetings but you did not indorse that Republican? 

Mr. Blackburn. I did not indorse that bar meeting. 

Representative Richardson. Judge Hundley's court was. in ses- 
sion; he was presiding on the bench, when Frank O'Brien, his father- 
in-law, was carrying tne petition around to get lawyers to sign it? 

Mr. Blackburn. Yes. 

Representative Richardson. That is a fact, is it not? 

Mr. Blackburn. That is a fact. 

Representative Richardson. Lawyers were practicing and he was 
presioing, and Senators Morgan and Pettus were known to have 
opposed him, and the idea prevailed that they being dead he would 
be confirmed, and that petition was carried around generally around 
the bar of the city when he was holding court; is not that the fact? 

Mr. Blackburn. Part of it is a fact, and part not. 

Representative Richardson. You knew that Senators Morgan and 
Pettus were dead ? 

Mr. Blackburn. Yes. # 

Representative Richardson. And that the petition was bcmg 
carried around? 

\T]» Rlackbxjrn. Y^es. 

Senator Clarke^ of Arkansas. Do you understand that Senator 
Morgan opposed him ? 

Mr. Blackburn. I did not understand that Senator Morgan ever 
opposed him. Is it a fact? 

Representative Richardson. I think so, decidedly, if you want my 
opinion. I am not a witness. [To the witness.] But you knew that 
Senator Pettus opposed him? 

Mr. Blackburn. That I understood. ., , , ,i . 

Representative Richardson. And the idea prevaded that these two 
Senators from Alabama being dead, his confirmation would certainly 
take place, and at that time he was presiding on the bench, and this 
petition was circulated? . . , . 41 »^« 

Mr. Blackbubn. I do not think the idea that these two gentlemen 
were dead would cut any figure in the matter. 

Representative RiCHABDSON. You do not? ,r i 4i ...ri,* 

Mrf Blackbubn. I do not, speaking for myself. If I <h<>"K »^ 
Judge Hundley a competent man, I would not care whe her ^^*"ttY;J^ 
Pettus or Senator Morgan, or both indorsed him, and I give the 
same credit to the other members of the bar. 

Representative Richabdson. You say the matter of attorneyH and 
lawyers has not been j^assed on j'et ? 

life. Blackbubn. ^o, sir. ,. , .1 ...././.; v/.r« 

Representative Richabdson. How long did these receivern, 
Thompson and Chandler, and Adler and Bush w^ve^ 
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Mr. Blackburn. I believe thev qualified on the 26th or 27th of 
October, 1907, and served until they wer^ succeeded by the election 
of trustees at the first meeting of the creditors of the Southern Steel 
Company, which was held in Birmingham February 4, 1908. 

Representative Richardson. About three months? 

Mr. Blackburn. I have given the date; a Uttle over three months; 
yes, sir. 

Representative Richardson. Do you know what charges they put 
in for their services, each one? 

Mr. Blackbltin. If they have filed any petition for an allowance, 
I do not know it. 

Representative Richardson. You have not heard that it was 
$7,500 each? 

Mr. Blackburn. No, sir; I have not. 

Representative Richardson. If that is a fact, you have not heard 
it? 

Mr. Blackburn. No, sir; I have not. 

Representative Richardson. Do you know whether Mr. Thomp- 
son, the receiver, paid any attention to the business, or ever visited 
the works at all during his incumbency as receiver?, 

Mr. Blackburn. I do not know jvhether he visited the works as 
receiver, but by scanning this report of the receivers, and the way it is 
gotten up, you will see that they have done a magnificent piece of 
work. 

Representative Richardson. I am not talking about that, but 
about the receivership. 

Mr. Blackburn. Mr. Thompson was one of the receivers. 

Representative Richardson. I understand that; but I ask if you 
have any knowledge, information, or belief that Mr. Thompson ever 
visited the works at all during his incumbency? 

Mr. Blackburn. Not to my knowledge; I have not. ^ 

Representative Richardson. Now, it was a surprise to you, Mr 
Blackburn, was it not, that Mr. Thompson was appointed a receiver? 

Mr. Blackburn. No, sir; it was not. 

Representative Richardson. Was it not largely commented upon 
in the public press throughout the section there, the Birmingham 
mineral district — the appointment of Mr. Thompson as receiver of 
that great establishment? 

Mr. Blackburn. My understanding was that a very responsible 
firm in Birmingham, Frank S. White-& Sons, had recommended the 
appointment to Judge Hundley over the 'phone — the appointment of 
Mr. Thompson. 

Representative Richardson. That is what you understood? 

Mr. Blackburn. Yes. 

Representative Richardson. Did you not understand before you 
went to Huntsville that there would be two receivers? 

Mr. Blackbltin. I did not. 

Representative Richardson. Mr. Thompson was, and is yet, one 
of the political referees appointed by the President? 

Mr. Blackburn. Yes. 

Representative Richardson. At the time he was appointed 
receiver, he was also internal revenue collector? 

Mr. Blackbltin. Yes. 
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Representative Richardson. And took a very active, energetic, 
and earnest part in the politics of the State ? 

Mr. Blackburn. Yes. He is a personal friend of the judge. 

Representative Richardson. He was an ardent supporter of the 
judge ? 

Mr. Blackburn. Yes; he was an ardent supporter and friend of 
Judge Hundley, as I understand it. 

Representative Richardson. He visited Washington in behalf of 
the appointment of the judee ? 
* Mr. Blackburn. Well, I nave not understood that as a fact. 

Representative Richardson. You do not know whether he came 
or not? 

Mr. Blackburn. No, sir. 

Representative Richardson. Do you not know that he had been 
an ardent supporter of Judffe Hundley^s in his capacity as political 
referee for several years back — during the different applications that 
the judge has made for different offices ? 

Mr. Blackburn. Well, I think it was the fact, but I never under- 
stood that it was the unpardonable sin for a man to stand by his 
friends down our way. 

Representative Richardson. I am not talking about inferences, 
but facts. This committee will draw their deductions, not you 
and I. 

Mr. Blackburn. Yes. 

Representative Richardson. You went to the judge at Hunts- 
ville on the theory that there was collusion between the Adlers? 

Mr. Blackbltin. Between the Adlers and the bankrupt. 

Representative Richardson. The ludge did not agree with you on 
that, because he appointed one of the collusionistsT 

Mr. Blackburn. Well, he appointed also two very good men to 
hold the collusionists down. 

Representative Richardson. He appointed two excellent men, 
Thompson and Chandler, to hold the collusionists down. 

Mr. Blackburn. That was the expression as you put it. 

Representative Richardson. Mr. Bush was not then a member of 
the board of receivers; he was afterwards appointed? 

Mr. Blackburn. He was afterwards appointed. 

Representative Richardson. And you know it is a fact that these 
receivers did not raise any money at all to carry on the works? 

Mr. Blackburn. That is my imderstanding — that they did not. 

Representative Richardson. Do you not know it is a fact 
further than that that Morris Adler was not only reputed to be, but 
was actually, one of the wealthiest men in that section, and under all 
the circumstances such as the financial stringencies then upon them, 
the banks not willing for any money to be paid, that he was more able 
and available to furnish money than any other one individual? 
• Mr. Blackburn. Possibly that may Se true. 

Representative Richardson. Do you not know that he had just 
sold the Tutewiler property on which he realized a million dollars in 
cash? 

Mr. Blackburn. I do not know anything about that. 

Representative Richardson. You heard of it? 

Mr. Blackburn. I heard that he had made considerable money out 
of the property. 
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Representative Richardson. And you knew that he was willing to 
furnish the money if he and his brother were appointed receivers? 

Mr. Blackburn. I never heard that he oflferea to. 

Representative Richardson. Who constitutes the firm of Benners — 
is it Benners & Percy? 

Mr. Blackburn. Walker Percy and Augustus Benners. 

Representative Richardson. Is it not a fact that they are reputed 
to be, and stand, very high at the bar of Alabama as lawyers? 

Mr. Blackburn. Oh, yes. 

Representative Richardson. Just as high of character and pro- 
fessional integrity as any firm you could mention? 

Mr. Blackburn. Yes, sir; I take pleasure in stating that about 
both the gentlemen. But in bankruptcy matters, I do not think Mr. 
Percy has ever appeared in bankruptcy cases, and I do not think Mr. 
Benners has appeared in more than two or three. 

STATEMENT OF MB. A. LEO OBEBDOBFEB. 

Mr. Oberdorfer. Gentlemen of the committee, Mr. Blackburn 
and T were present at Huntsville at the time that receivers were 
appointed for the Southern Steel Company in bankruptcy. Prior 
to the fiJing of a petition in bankruptcy against that corporation it 
had been rumored in the streets of Birmingham that they were finan- 
cially involved and that there had been conferences between the 
bankrupt and the Adlers and that it had been arranged that a 
friendly receivership should be appointed and that the Adlers were 
to be appointed receivers. 

At that time myself and Mr. Blackburn and his partners had sev- 
eral claims against this concern. We found out tnat a petition in 
bankruptcy had been filed and that our suspicions were being carried 
out; that Mr. Benners, who was the regular attorney for the Adlers, 
and Mr. Hood had gone to Huntsville For the purpose of having the 
Adlers appointed receivers. 

We wdred to Judge Hundley not to appoint receivers until we could 
reach Huntsville and be heard. And tearing that that might not be 
sufficient, we called up over the long-distance telephone a corre- 
spondent of ours at Huntsville and asked him to appear in person 
before the court and ask for a continuance on our behalf. 

A petition in bankruptcy had been filed on the 24th; also a petition 
for a receiver, but had been immediately returned by the clerk to 
counsel for the petitioning creditors and was not on record for exam- 
ination of anyone. 

However, it was rumored on the streets as to what act of bank- 
ruptcy was alleged and who was to be receiver. So we prepared our 
petition hastily, and with all the information before us, and appeared 
in Huntsville the following morning. We went to Judge -Hundley's 
office at 9 o'clock, and met Mr. Benners and Mr. Hood in his office. 
In a short while Judge Hundley came in. Mr. Benners presented 
the petition. First a petition in bankruptcy, and then a petition for 
a receiver. He stated that Mr. Morris Adler was a financial genius, 
and that Mr. Edgar Adler had had great experience in managing 
similar enterprises. 

As I recall it, and I think I am quite right, at no time during that 
hearing was there a positive representation made by Benners or any- 
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body else that the Adlers would furnish any amount of money or 
promise to do so. 

Senator Knox. Who all were present at this hearing? 

Mr. Oberdorfer. Mr. Benners, Mr. Hood, Mr. Blackburn, myself, 
Mr. Chandler, and Judge Hundley's clerk. 

Senator Knox. Who was his clerk? 

Mr. Oberdorfer. Who was it, Judge Hundley? 

Judge Hundley. Kenneth C. Charlton. 

Mr. Oberdorfer. When he had finished presenting his matter (we 
had not examined the papers at all) Mr. Blackburn stated, on behalf 
of our clients, that we came there understanding that a petition would 
be presented, and that we appeared to oppose the persons who had 
been slated for the appointment of a receiver; that he believed to 
appoint the Adlers would be to put the bankrupt estate back into the 
bankrupt's possession; pointed out evidence of what we thought 
collusion. 

We then suggested two other men. Immediately on our doing so 
Mr. Benners depreciated their experience, saying they had had no 
experience in that line. We also suggested a person who could man- 
age this property and raise funds. 

Judge Hundley told Mr. Benners and us during the hearing that he 
had been flooded with telephone calls regarding the matter. Before 
he took any further action he turned to Mr. Hood, who was sitting 
away from Mr. Benners, and said : " What have you got to say whether 
a receiver should or should not be appointed ?'' Mr. Hood said he 
thought a receiver should be appointed, and then went on to suggest 
that ne thought the Adlers should be appointed. 

Mr. Blackburn said that he thought that was a little irregular; 
that he could not understand what interest the bankrupt could have 
in the receivers; that the bankrupt surrendered all his estate to the 
receiver, and that was the end as to him. 

We discussed the matter pro and con for an hour. 

Judge Hundley then said that he would take the papers and con- 
sider mem — all the papers that had been given to him — and would 
make his announcement from the bench at 11 o'clock. About that 
time he sent his clerk over to the court to have it adjourned so that 
he could consider it. 

At 11 o'clock Judge Hundley went on the bench and announced 
those whom he had intended to appoint, giving his reasons. Mr. 
Benners was present. Mr. Hood was not. Judge Hundley said that 
he did not'know Mr. Adler, but that it had been represented to him 
that he was a man of large experience in managing enterprises of that 
kind, and that he had appointed him on that representation. 

It had been represented that there was a large part of this estate 
consisting of commissaries, and that a man acquainted with commis- 
saries should be appointed. And the court said that he knew Mr. 
Thompson to be a man well acquainted with commissaries, having 
experience in them; he also made a statement as to J. O. Thompson, 
who is a very large real estate man and business man in Alabama, 
though he is the President's referee in political matters in that State. 

We returned to Birmingham, and shortly thereafter there were 
rumors of some dissension among the receivers as to making a bond. 
Those matters I know nothing of personally, as the attorneys for the 
receivers had charge. 
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I understand that Mr. Benners has criticised Judge Hundley before 
this committee for another reason — for an 'alleged delay in the admin- 
istration of this bankrupt estate after the filmg of this petition. I 
submit the original petition. 

Senator Knox. One moment. I want to submit this to the com- 
mittee. Does the committee think with the record before us we will 
be able to judge of that without going over it again? 

Senator Clarke; of Arkansas. Yes. 

Senator Knox (to the witness). I think you need not go into it 
again, imless Judge Hundley wishes it. 

Judge Hundley. No. 

Senator Knox. Then you need not go into that. 

Mr. Oberdorfer. There is one matter I wish to mention. Even 
as late as December Mr. Benners, who filed this original petition, 
apprehending that he could not prove the allegations of his original 
petition, filed a third petition, under which an appearance was made, 
which further complicated the record. To show^ his inexperience in 
the bankruptcy law and its practice, he alleged as an act of bank- 
ruptcy the appointment of receivers under another bankruptcy peti- 
tion nled in Tennessee and Georgia, attempting to make it appear to 
the court that a receiver being appointed to take charge of an estate 
was an act of bankruptcy. The record will show that when these 
reports came in they were acted upon promptly and that our time 
was limited. 

Senator Clarke, of Arkansas. You insist whatever delay there was 
in adjudicating the estate as bankrupt or in bankruptcy was not due 
either to your firm or to the action of Judge Hundley? 

Mr. Oberdorfer. Yes, sir. 

Senator Clarke, of Arkansas. And was brought about by the action 
of the attorney for the bankrupt corporation and Mr. Benners? 

Mr. Oberdorfer. Yes, sir. His nrst petition drew the fire of five 
leading firms in Birmingham. 

Senator Clarke, of Arkansas. Judge Hundley did not delay the 
adjudication of bankruptcy for any ulterior purpose? 

Mr. Oberdorfer. No. 

One more statement. It has been charged here that since Judge 
Hundley has been on the bench he has not met with the favor of the bar 
in his district. I want to say that I have come in contact with a 
large number of lawyers of my State, and some of other States, and all 
the lawyers are more than pleased with the dispatch of business, and 
the ability with which Judge Hundley has been conducting his office 
and dispatching the business from it, and especially in view of the 
fact that that is a new precedent in our part of the country. 

Representative Richardson. At the time of the conversation you 
had at Huntsville with the gentlemen present, you had not heard 
that Mr. Thompson was likely to be appointed receiver? 

Mr. Oberdorfer. I only heard this: Judge Hundley stated to 
us 

Representative Richardson. But I mean before that. 

Mr. Oberdorfer. No, sir. 

Representative Richardson. And you did not hear anything in 
the conversation that you and those gentlemen had ? 

Mr. Oberdorfer. No, sir. 

Representative Richardson. You were opposed to the Adlers? 
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Mr. Oberdorfer. Yes. 

Representative Richardson. And the judge said he would announce 
his decision at 11 o^clock that same day? 

Mr. Oberdorfer. Yes. 

Representative Richardson. And the judge went from the cham- 
bers, and you did, too ? 

Mr. Oberdorfer. No; we went into the chambers after. 

Representative Richardson. The judge did not say anything 
about Mr. Thompson and Mr. Chandler being likely to be appointed 
receivers? 

Mr. Oberdorfer. He did not tell me anything about it. 

Representative Richardson. And the annoimcement was made 
that Mr. Thompson and Mr. Chandler were to be appointed receivers? 

Mr. Oberdorfer. I think that that is substantially what I said 
before. 

Senator Olarke, of Arkansas. Did you not hear the judge say 
before leaving his law office that Frank White & Sons had telephoned 
him? 

Mr. Oberdorfer. No; he told us that innumerable persons had 
been suggested by telephone, and persons had telephoned him, and 
that he had been deceived. 

STATEMENT OF MR. STERLING A. WOOD. 

Mr. Wood. Gentlemen of the committee, the first I heard of the 
bankruptcy of the Southern Steel Company was on October 25, 1907. 
A friend advised me, and I was subsequently advised bv wire from 
Mr. A. Leo Oberdorfer that I had been appomted special master. I 
never heard of t|je matter before. 

I had previously been private secretary to the supreme court for 
four years, and afterwards clerk of the supreme coiu't for four years. 
I had known Judge Hundley about twenty-five years as a personal 
friend and otherwise. I met him at the legislature very often, and 
met him at the supreme court, while he was attorney for the Nash- 
ville, Chattanooga and St. Louis Railroad, and where he had con- 
siderable other business, and very often filed briefs. The members 
of the court at that time were Chief Justice Stone, and Judges Brickell, 
Clopton, Sommerville, and McClellan. 

Judge Stone very often commented on Mr. Hundley^s briefs; and 
the Alabama Reports show that he was almost universally successful 
in his cases. 

My specialty is commercial law, and that fact has thrown me a 

feat deal in with the commercial men of Birmingham. At present 
am president of the Commercial Club of Birmingham, composed of 
several hundred members, organized for commercial purposes. 

This matter was referred to me as special master, and 1 took it up 
at once, giving to it all the time that was asked by counsel. 

The first hearing was upon the demurrers to the original petition. 
The original petition, which has been spoken of here, is fair upon its 
face. The Question was, the proof of the act of bankruptcy as alleged. 
This was alleged in the woras of the statute, but the question was 
whether they could prove the corporate act, and that nas been the 
trouble throughout this case, that the original corporate act could 
not be proved; that is to say, there ,were a half dozen or more demur- 
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rers. We had a hearing on them, and extensive arguments and 
briefs. 

I overruled the demurrers, and made a report to the court, which 
was in favor of Messrs. Percy & Benners. Notwithstanding that they 
had gained their case on demurrers, they proceeded to amend, and 
they filed their first amendment on November 11. That was ob- 
iected to. They withdrew that and filed a second amendment on 
November 29, which bears date that it had been filed November 15. 
Then at successive stages of this case they have filed numerous plead- 
ings, attempting to perfect a petition which was already perfected 
by the overruling of the demurrers, but attempting to get in some- 
thing else than was in the original petition. 

We then had a hearing, and it was arranged that we should pro- 
ceed to take testimony before Judge Hundley ruled on these vanous 
matters of pleading, and the testimony was submitted to this com- 
mittee on the various acts of bankruptcy which were set up by 
Percy & Benners^s original petition, as amended or as sought to be 
amended. The court reserved the right as to what it should do in 
that regard. Continuances were made by reason of continual addi- 
tion to the pleadings on their behalf, and the other parties of course 
contended that their petition should be heard first, and they filed 

Fjtitions to that effect on the ground of collusion, and so forth, which 
will not go into. 

Five decrees were made in this case — three the same day that the 
matters were presented to Judge Hundley and two the day afterward. 

There is a suggestion in Mr. Benners's testimony that this case is 
filled with cunnmg and chicane. The judge has had very little to 
do with this case since he referred it, except two or three hearings. 
It has all been done before me as special mastcF. I am pleased to 
say that Mr. Benners and Mr. Hood have not objected to any report 
I have made or thing I have done in the case. Since this hearing has 
begun they have each said that they did not intend anything they 
had said here as a reflection on me, and they would recommend me 
as special master in the case. 

We now come to the meeting of the creditors. This testimony was 
ordered by Judge Hundley in the decree to be taken with all conven- 
ient speed. That is the reason the receivers had reported to the 
court they were ready to turn over; that they could not go any fur- 
ther; that they could not market their product, if they made any, 
owing to the conditions; that they had run their rope. The court 
therefore ordered that the testimony be taken with all convenient 
speed and reported. 

The special master took the testimony and made report, and the 
report was substantially that there was very grave doubt as to whether 
either party was entitled to an adjudication on either petition; that 
is to say, grave doubt as to whether Mr. Benners had proved his 
petition or had proved on it as he had sought to amend it. But at 
the same time, as each party had sought that the concern be adjudged 
a bankrupt, it was decided that it should be adjudicated on the 
general muster. There is the way this stands. It is very doubtful 
whether any act of bankruptcy has been proved on a careful consid- 
eration of the record. 

It was then adjudicated, and we had the first meeting of creditors. 
That was held in the court room, because the referee's oSice was too 
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small. 1 should say there were from 200 to 300 people present, 
manv representing creditors, and some representing themselves, 
R. E. Collins was one. 

I filed a stenographic report of the entire proceedings, and the 
court came on the bench in the morning. Mr. Bradley represented 
people who had several hundred thousand dollars of claims. The 
court said he would order the proceedings to go ahead the first 
meeting to be had. The court then took a recess, and the first meet- 
ing of creditors was held. There were some million dollars of creditors 
represented out of the $7,000,000 — about $4,000,000 secured, and 
about $2,500,000 unsecured. There were some contests during the 
day on immaterial propositioDS. 

J. O. Thompson was nominated as trustee. He came in afterwards 
and stated that it was unauthorized; that he had requested some 
parties that they would not nominate him, and that he had authorized 
other parties to say that he could not accept. After getting through 
with these matters we proceeded to the election, and we hela it. Tne 
report of the meeting shows W. P. G. Harding, who is president of 
the First National Bank of Birmingham and had a power of attorney 
in connection with Mr. Paschal Shook to vote on some unsecured 
creditors' claims representing some $400,000 of claims, at that meeting. 
Mr. Harding moved that a vote of thanks be tendered to the receivers 
of the estate for their able, conscientious, and careful work. Mr. 
Benners was sitting directly in front of me across the table. I was 
presiding over the meeting. And very much to mv surprise he said, 
in a very loud voice: '^I second the motion. '^ There were a half 
dozen other gentlemen in the room who seconded the motion, 
among them Mr. Rudolph, attorney for the gentleman who repre- 
rented Marshall Field, of Chicago. I put the motion to the house 
and it was unanimously passed. Several gentlemen remarked that 
the Southern Steel Companv had ended in a love feast, and I thought 
so at that time. I proceeded to report who had been elected trus- 
tees. The judge confirmed the trustees after a considerable hearing. 

There were sundry attorneys who filed exceptions to my report — 
attorneys for the second petitioning creditors, as they are called ; but 
as I understand there are four or five petitions filed in bankruptcy 
against this estate, but all these have been consolidated and trans- 
ferred, and an adjudication was had upon them all, by unanimous 
consent of all parties concerned. 

Now, concerning Judge Hundley's position in the district as judge. 
I have known Judge H^mdley for twenty-five years. We have been 
thrown together a great deal and on various occasions. He ap- 
pointed me to this responsible position without any soUcitation on 
my part. After Mr. Campbell was out of the race I telegraphed to the 
President that if he would appoint Mr. Hundley I believed he would 
make a record in that State as a Federal judge which would be second 
to none who ever held office in Alabama^ I believe he has made good. 
I believe that by his accuracy and bv his dispatch and by his atten- 
tion especially to bankrupt estates he has gained the approval of all the 
people of that community. We have had some bankrupt estates in 
that community which have been looted — and I use that term ad- 
visedly — ^by firiendly action on the part of parties interested, by not 
bein^ careful to have disinterested parties act in bankruptcy pro- 
ceeding, and I believe the unsecurea creditors of this estate and in 
that district are very glad of the fact that Judge Hundley ^«ilL \sa\» 
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take the suggestion of the first lawyers who get to him as to who 
should be appointed receiver of an estate. 

Representative Richardson. Do any judges do that down there? 

Mr. Wood. Yes, sir; I think it has been the general practice, and I 
am sure it is too much of a practice elsewhere. 

Representative Richardson. What Federal judge has done that? 

Mr. Wood. I think Judge Jones has done that. He has done that 
for me, and I tliink a great many judges do it. 

Representative Richardson. Did you complain to the judge about 
that? 

Mr. Wood. No, sir; I thanked him for it. I was on that side of the 
case. 

Senator Clarke, of Arkansas. Has it ever come to your notice that 
it has been necessary to discontinue the operation of the plant of that 
company because of tlie inability of the receiver to raise funds to 
carry on the business ? 

Mr. Wood. It has not. The receivers' report shows that they 
could not have sold the product on any reasonable terms of cash^ 
owing to the commercial conditions of the country. 

Senator Clarke, of Arkansas. Then, if it were true that four or 
five hundred thousand dollars of securities could be negotiated, they 
would have no use for the money ? 

Mr. Wood. No, sir; other concerns there shut down at the same 
time. 

Senator Clarke, of Arkansas. Did you have any notice that the 
receivership was proving inefficient on account of w^ant of funds? 

Mr. Wood. Never. 

Senator Clarke, of Arkansas. Are you sufficiently familiar with 
the reports made by these people from time to time to say whether 
they had more money on hand than was necessary for the adminis- 
tration of the estate? 

Mr. Wood. I do not think that they ever had any occasion to 
borrow any funds. Possibly at one time they borrowed $30,000, but 
they had money on hand from time to time arising out of bills receiv- 
able of the estate after going into bankruptcy. 

Senator Clarke, of Arkansas. What is your understanding of the 
state of the concern now ? 

Mr. Wood. They have on hand something like one hundred or more 
thousand dollars of money belonging to the estate. 

Senator Clarke, of Arkansas. The trouble, then, arises from the 
fact that it is not deemed profitable to work the concern, and not 
because it is short of funds? 

Mr. Wood. That is it ; and the testimony shows that the plant had 
been operated at a loss for several years. 

Representative Richardson. You say that Judge Hundley has 
pursued a course of failure to recognize in a preferential way the law- 
yers at the bar — different from what Judge J ones had done ? 

Mr. Wood. Yes. 

Representative Richardson. That Judge Jones had — ^in what case 
do you refer to ? 

Mr. Wood. I did not mention the case. I said it had been the gen- 
eral custom in that district to give the preference to the attorney who 
reaches the judge first as to who shall De named as receiver, and tJie 
judge does not take the matter into consideration, in my opinion, long 
enough to make a disinterested appointment. 
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Representative Richardson. And Judge Jones had made a ruling 
in your favor, while attorney, in which it was wrong to give that 
preference ? 

Mr. Wood. No, I said that I had presented petitions to Judge Jones 
for the appointment of receivers in bankruptcy, whom he has 
appointed, and although having given preference to my clients in that 
way I should prefer that it should not oe the general rule. 

Representative Richardson. The favor was done for you, although 
you tnink the favor was not right, from the bench? 

Mr. Wood. No; because I do not think it favored the petitioner's 
interests as much as it ought to do, although I do not think the 
administration of the estate had done anything wrong; but I should 

E refer that the judges would take these matters into consideration, 
ecause I am interested on both sides. 

Representative Richardson. You are familiar with the supreme 
court decisions of Alabama, as you have been there a long time, 
and took occasion to refer to some suprenie judge as having com- 
mended Judge Hundley highly for his briefs. I am not going to ask 
?ou as to particulars to test your memory on that, but when you get 
ome I would like to have you give us a reference to the instances 
where Judge Hundley appeared during the last twenty years. 

Mr. Wood. I will have much pleasure in doing so. 

Representative Richardson. The cases and the Alabama decisions. 

Mr. Wood. Yes. 

Representative Richardson. You were at that bar meeting? 

Mr. Wood. Yes; I was at the bar meeting. That bar meeting 
was gotten up in my opinion by 

Representative Richardson. I just asked you if you were there? 

Mr. Wood. Yes; but I did not remain to vote, -because I thought 
it was a cut-and-dried affair. 

Representative Richardson. A cut-and-dried affair of Demo- 
cratic lawyers supporting a Republican? 

Mr. Wood. No, sir; that meeting was dominated by two Republi- 
can lawyers, Mr. Davidson and Mr. Vaughan. 

Representative Richardson. Were not the majority of the men 
attending that bar meeting Democratic lawyers ? 

Mr. Wood. Yes, I think there were about fifty Democrats and two 
RepubUcans. 

Representative Richardson. And the two Repubhcans were so 
sharp that they dominated all the Democrats, ana the first choice of 
the Democrats was a Republican and the second choice a Democrat? 

Mr. Wood. They started that way, but when they got to thinking 
that the President had appointed Democrats, they did not know just 
what to do about it, as they did not Uke to put the RepubUcah second, 
but they finally wound around with a resolution to indorse both of them. 

Representative Richardson. To indorse both a Democrat and a 
RepuoUcan ? 

Mr. Wood. Yes. I did not stay until the end; I left before that. 

Representative Richardson, i ou believe that a Republican ought 
to be appointed in Alabama as a Federal judge ? 

Mr. Wood. I am not so strong as Mr. Blackburn on that. I think 
a Democrat ought to be appointed. 

Representative Richardson. There were already two Democrats 
there^ 
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Mr. Wood. Yes. If we can not get a Democrat, I think the best 
RepubUcan ought to be appointed. 

Representative Richardson. Do you not remember Judge David 
D. Shelby — you know him? 

Mr. Wood. Yes. 

Representative Richardson. A man who stands very high and is 
now on the fifth circuit of the court of appeals? 

Mr. Wood. Yes. 

Representative Richardson. Do you not know that he is a 
Repuolican — a life-long Republican? 

Mr. Wood. Yes. 

Representative Richardson. And do you not know that the 
bar of Alabama, including the two Senators, indorsed Judge Shelby 
for circuit judge? 



And they knew he was a RepubUcan? 
And they stood by him all over 



Mr. Wood. Yes. 

Representative Richardson 

Mr. Wood. Sure. 

Representative Richardson 
Alabama? 

Mr. Wood. Yes. 

Representative Richardson. As far as you know? 

Mr. Wood. Yes. 

Representative Richardson. At his home town, and at Bir- 
mingham, and throughout the State? 

Mr. Wood. I do not think any Democrat wa§ suggested as having 
any chance at all. 

Representative Richardson. None at all. And they put Shelby 
right in without prejudice? 

Mr. Wood. Yesr 

Senator Clarke, of Arkansas. We have RepubUcans who are 
Democrats in local matters, and RepubUcans in national affairs. 
Judge Shelby was that kind of a Republican, was he? 

Mr. Wood. No, sir; he was a RepubUcan in aU matters. 

I submit in evidence to the committee these records: 

Memoranda of copies of 'papers submitted to subcommittee of Senate Judiciary Committee y 
in re Judge Hundley^ s confirmation. 



No. I 



Name. 



Petition, original, by Bham. Ore and Iron Co 

Petition for receivers Bham. Ore and Iron Co 

Petition Crane Co. et al. in bankruptcy 

Petition Crane Co. for receivers 

Decree appointing receivers first 

Report receivers as to difference of opinion 

Decree appointing receivers second (Bush) 

Report special master as to demurrers 

Amend, petition Bham. O. and M. Co 

Second amend, petition Bham. O. and M. Co 

Second amend, petition Bham. O. and M, Co., on motion, strike amend. 

Petition Du Bose Bros, to hearing 7980, first 

Report of receivers 

Report master on motion first hearing, 7980 

Decree ordering taking testimony 

Testimony before special master 

Report master as to adjudication 

Opmion iud^e as to adjudication • 

Decree of adjudication 

Report referee as to election trustees 

Decree as to trustees 

Answer of Southern Steel Co 



Date. 



Oct. 24,1907 

Do. 
Oct. 25,1907 

Do. 

Do. 
Oct. 30,1907 
Nov. 1,1907 



Nov. 11,1907 
Nov. 29,1907 
Dec. 6,1907 
9,1907 
13,1907 
23,1907 
7,1908 
Jan. 20,1908 
Jan. 19,1908 
Jan. 21,1908 
Jan. 22,1908 
Feb. 4,1908 
Do. 



Dec. 
Dec. 
Dec. 
Jan 
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Original petition of Crane Company et als.j filed October 26, 1907, 

In the district court of the United States for the southern division of the northern 
district of Alabama. In the matter of Southern Steel Company, bankrupt. In 
bankruptcy. 

To the honorable Oscar R. Hundley, judge^ etc. — 

The petition of Crane Company, a corporation organized and existing imder the laws 
of the State of Illinois, doing business in the city of Birmingham, Alabama; Roberts- 
Johnson & Rand Shoe Company, a corporation organized and existing under the laws 
of the State of Missouri, doing business in the city of St. Louis, State of Missouri; M. R. 
McNeil, doing business in the city of Birmingham, Alabama, and M. B. Du Bose, doing 
business under the firm name and style of Du Bose Bros, Iron Company, respectfully 
represents: 

That the Southern Steel Company, a body corporate organized and existing under 
the laws of the State of Alabama, in said district, has for the greater portion of six 
months next preceding the date of the filing of this petition has its principal place of 
business in the city of Birmingham, Jefferson County, and Gadsden, Etowah County, 
Alabama, in said State and district aforesaid, and owes debts to the amount of one 
thousand dollars and over, and is insolvent, and is neither a wage-earner nor a person 
engaged principally in farming or the tillage of the soil. 

That your petitioners are creditors of the said Southern Steel Company having prov- 
able claims in the aggregate in excess of securities held by them to five hundred dol- 
lars and over; that neither of your petitioners is entitled to priority of payment on its 
or his claim within the meaning of section 64b of the bankruptcy law ot 1898, nor has 
either of your petitioners received a preference within the meaning of section 60, a, b of 
such law as amended. 

That the nature and amount of your petitioners' claims are as follows: 

To the Crane Company in the sum of six thousand five hundred dollars, for goods, 
wares, and merchandise sold and delivered. 

To Roberts-Johnson & Rand Shoe Company in the sum of eleven hundred one and 
1^^ dollars for goods, wares, and merchandise sold and delivered. 

To M. R. McNeil in the sum of forty-eight hundred and forty-five and f^ dollars 
for goods, wares, and merchandise sola and delivered. 

To M. B. Du Bose, doing business under the firm name and style of Du Bose Brothers 
Iron Company, in tiie sum of seven hundred fifty-seven and iVij dollars, for goods, 
wares, and merchandise sold and delivered. 

Your petitioners further represent .that the Southern Steel Company has been 
engaged m the manufacturing business, such as manufacturing steel, nails, and other 
mercnandise, operating mines, furnaces, coke ovens, manufacturing plants, foundries, 
and other industries and properties of a like character. 

Your petitioners represent that the Southern Steel Company is insolvent and that 
within the four months next preceding the date of the filing of this petition the said 
Southern Steel Company, while so insolvent, transferred portions of its property to 
Block-PoUak Iron Company, who was at that time one of its creditors, amounting to 
approximately five thousand dollars, with the intent to prefer such creditor over its 
other creditors. 

Your petitioners further represent that the Southern Steel Company, while so insol- 
vent, committed an act of bankruptcy in that it did on, to wit, the 15th day of October, 
1907, and subsequent thereto on various and sundry dates, transfer portions of its 
property amounting to the sum of fifteen hundred dollars to Shook & Fletcher, who 
was at that time one of its creditors, with the intent %o prefer mich creditor over its 
other creditors. 

That the Southern Steel ('ompany, within four months next preceding the date of 
the filing of this petition, committed an act of bankruptcy in that it did heretofore on, to 
wit, the 24th day of July, 1907, and on various and sundry dates subsequent thereto, 
while so insolvent, transfer portions of its property to the DecaturCar Wheel Works, 
who was at that time one of its creditors, which property sc> transferred amounted to 
approximately three thousand dollars, with the intent to prefer such creditor over 
its other creditoi^. 

Petitioners further allege that within four months next j>receding the date of the 
filing of this petition the said Southern Steel Company o(»mmitted an act of bank- 
ruptcy in that it did heretofore on, to wit, the 26th day of July, 1907, and at subsequent 
dates and times thereto, while so insolvent, transfer to Moore & Handley Hardware 
Company, who was at this time one of its creditors, portions of its property amounting 
to approximately five thousand dollars, with the intent to prefer such creditor over its 
other creditors. 
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And your petitioners further allege that the Southern Steel Company, within four 
months next preceding the date of the filing of this petition, on, to wit, the 18th day of 
October, 1907, committed an act of bankruptcy in this: That it did heretofore, on 
to wit, said date transfer while so insolvent, a portion of its property amounting to 
fifteen hundred dollars to the Birmingham Boiler Works, who was at that time one of its 
creditors, with the intent to prefer such creditor over its other creditors. 

And your petitioners further allege that the Southern Steel Company, within four 
months next preceding the date of the filing of this petition, committed an act of bank- 
ruptcy in that it did heretofore, on the'28tn day of July, 1907, transfer while so insol- 
vent a portion of its property to the Prowell Hardware Company, which property so 
transferred amountea to approximately five thousand dollars, with intent to prefer 
such creditor over its other creditors. 

And your petitioners further allege that the Southern Steel Company, within four 
months next preceding the date of the filing of this petition, committed an act of bank- 
ruptcy in that it did heretofore on, to wit, the 1st day of August, 1907, transfer while 
so insolvent a portion of its property, amounting to approximately five thousand dollars, 
to Wimberly & Thomas Hardware C'ompany, who was at that time one of its creditors, 
with the intent to prefer such creditor over its other creditors. 

Wherefore your petitioners pray that service of this petition with a subpoena may be 
made upon said Southern Steel Company, as provided by the act of Congress relating 
to bankruptcy, and that it may be adjudged a bankrupt within the purview of said act. 

Crane Company, 
•By Lee J. Marx, Attorney. 

Roberts-Johnson & Rand Shoe Co., 
By Lee J. Marx, Attorney. 
M. R. McNeil, 

By . 

Du BosE Bros. Iron Co., 
ByM. B. Du BosE. 

Ward & Rudolph, Pugh & Marx, A. Leo Oberdorfer, attorneys for petitioning 
creditors. 

State of Alabama, Jefferson County: 

M. B. Du Bose, doing business under the firm name and style of Du Bose Bros. Iron 
Company, and M. R. McNeil, two of the petitioning creditors herein, do hereby make 
solemn oath that the statements contained in the foregoing petition subscribed by them 
are true when stated as facts, and when stated upon information and belief they believe 
them to be true. 

M. B. Du Bose. 

M. R. McNeil. 

Sworn to and subscribed before me, this the 25th day of October, 1907. 

T. M. DoNHAM, Notary Public, 
State op Alabama, Jefferson County: 

Before me, the undersigned authority, in and for said State and county, personally 
appeared Lee J. Marx, who, being by me duly sworn, deposes and says that he. is the 
agent and attomejr for Roberts- Johnson & Rand Shoe Company and Crane Company, 
two of the petitioning creditors named herein, and further states on oath that the state- 
ments contained in the foregoing petition are true when stated as facts, and when 
stated upon information and beliei he believes them to be true; that he makes this 
affidavit for the reason that said creditors are nonresidents of the State of Alabama, and 
it is not convenient for an otficer of said corporations to make said affidavit, and that 
he is more familiar with the facts alleged herein than the petitioners. 

Lee J. Marx. 
Sworn to and subscribed before me this the 25th day of October, 1907. 

T. M. DoNHAM, Notary Public. 

Order appointing receivers. 

In the district court of the United States, for the eastern division of the northern 
district of Alabama. In the matter of Southern Steel Company, bankrupt. In 
bankruptcy. 

Whereas a petition for its adjudication as a bankrupt was on the 24th day of October, 
1907, filed against the Southern Steel Company, of the city of Gadsden, of the county 
of Etowah, in said district, and said petition is still pending, and 
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Whereas it is satisfactorily made to appear that it is absolutely necessary for the 
preservation of the estate of said bankrupt that a receiver be appointed to taike charge 
of and to hold the estate of the said bankrupt and to continue the business of said bank- 
rupt; now on the motion of Augustus Benners, esq., attorney for the petitioners: 

It is ordered that Elijah G. Chandler, Joseph O. Thompson, and Edgar L. Adler, 
of Birmingham, Alabama, in said district be and they are hereby appointed receivers 
of the estate of the said bankrupt, said receivers shall qualify by and their authority 
as such shall begin upon their tiling bond as such receivers in the sum of three hundred 
thousand dollars, payable to the United States of America, with sufficient sureties to 
be approved by the clerk of this court, and upon the filing of such bond, such receivers 
shall take charge of, manage, and control such estate until otherwise ordered. 

That said receivers be, and they are, empowered and directed to continue the oper- 
ation of the mines, manufactories, and other business of said bankrupt wherever the 
same may be located until further ordered, and to pay out of any funds coming into 
their hands all unpaid wages due the workmen, clerks,' and servants of said bankrupt. 

That said receivers be, and they are, empowered and authorized for the purpose of 
operating said properties, to borrow from time to time, a sum not exceeding two hun- 
dred thousand dollars, and to issue therefor their certificates as such receivers, which 
certificates shall be a lien upon the property and estate of said bankrupt prior to all 
other liens and incumbrances. , 

It is further ordered that should said Southern Steel Company be adjudicated a 
bankrupt, said receivers shall continue as such, with the powers herein conferred, 
until the appointment and qualification of a trustee of said bankrupt. 

It is further ordered, adjudged, and decreed, that the petitions filed in this cause, 
and all matters and things connected therewith, are hereby referred to Sterling A. 
Wood, esq., of Birmingham, Alabama, as special master, with full authority to sum- 
mon witnesses, and the alleged bankrupt, and to take testimony of the same, to pass 
upKjn all questions of law and fact that may arise in this matter, and report his find- 
ings thereon to me. 

Witness the honorable Oscar R. Hundley, judge of said District Court, in the city 
of Hunts ville, in said district, on the 25th day of October, 1907. 

Oscar R. Hundley, 
Judge of the District Court of the United States 

for the Northern District of Alabama. 

Indorsed : 

Filed October 25th, 1907, 12.30 p. m. 

Chas. J. Allison, Clerk. 

A true copy: 

[seal.] Chas. J. Allison, 

Clerky United States Courts, Northern District of Alabama. 

Report of receivers as to difference of opinion. 

In re Southern Steel Company. In bankruptcy. 

To the Honorable Oscar R. Hundley, 

Judge of the District Court of the Northern District of Alabama: 
Your receivers, Joseph 0. Thompson and Elijah G. Chandler, respectfully report and 
show unto your honor that heretofore they, together with Edgar L. Adler, were 
appointed by your honor receivers in bankruptcy of the Southern Steel Company, 
under petitions filed in the southern division of the said northern district and m the 
eastern division of the said northern district; that the said Thompson and the said 
Chandler executed a joint bond in the penal sum required by your honor's orders before 
entering upon the discharge of their duties as receivers; and that the said Edgar L. 
Adler executed a separate bond as receiver: and the said three receivers thereupon 

rdified as receivers. Your receivers first above named state that there has not been 
t unity of action or cooperation between the three receivers which is necessary in 
order to raise the moneys required to operate the large plants belonging to the said 
Southern Steel Company, the operation of which was ordered to be continued by your 
honor's decree; and they, therefore, report to your honor that, in their opinion, the 
said plants can not be operated and the moneys necessary to operate them procured 
by the said receivers, so long as the personnel of the receivership remains as at present 
constituted. 

Therefore, as officers of this court charged with large responsibilities by virtue of 
their appointment, they deem it proper to bring the said matter to the attention of 
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this court, to the end that such action may be taken and such orders made by your 
honor as, in your honor's judgment, should be taken and had, under the facts pre- 
sented; and to the end that the best interests of the trust committed to the charge 
of the receivers and of the parties in interest may be best subserved. 
Respectfully submitted. 

Joseph O. Thompson. 

Eluah G. Chandler. 

To Edgar L. Adler, Esq.: 

Please take notice that the foregoing report has been filed and will be presented 
to Hon. R. Hundley at chambers at Huntsville, Alabama, at 12 o'clock noon October 
31st, 1907, for such action as is deemed proper in the premises. You are respectfully 
requested to be present and advise with the court at said time. 

Joseph O. Thompson. 
Eluah G. Chandler. 
Birmingham, Ala., October SO, 1907, 

A copy of the within was this day handed Edgar L. Adler, esq., and a copy handed 
Au^stus Benners, esq., of counsel for the petitioning creditors, upon this 30th day 
of October, 1^07. 

Forney Johnston, 

Of Counsel for Receivers. 

Decree appointing T, G. Bush as receiver. 

In the district court of the United States for the southern and eastern divisions of the 
northern districts of Alabama. In the matter of Southern Steel Company, bankrupt. 
No. 7977 and No. 239. In bankruptcy. 

In these bankruptcy proceedings the report of the receivers coming on to be heard 
and considered by the court, come the three receivers and after a full investigation 
of the subject-matter «)f the said report it is considered, ordered, and adjudged by the 
court: 

1. That T. G. Bush is hereby appointed a coreceiver of the property and estate of 
the Southern Steel Company with the three receivers heretofore appointed by this 
court, and shall with them exercise the powers heretofore or by this order conferred 
on the receivers in this matter. He shall qualify by giving bond payable to the 
United States of America in the sum of one hundred thousand dollars conditioned as 
required by law to be approved by the clerk of this court. In case there are more 
sureties than one, such sureties may severally qualify for a specific amount, but the 
aggregate of such specific amounts shall not be less than one hundred thousand dollars. 

2. It being shown to the satisfaction of the court that it is necessary, in the best 
interests of, and for the preservation of, the estate of said bankrupt, that its business 
continue to be conducted, it is considered and ordered by the court that the plants, 
properties and business of the said bankrupt, Southern Steel Company, or such parts 
thereof as, in the opinion of the receivers of this court, may be advantageously operated, 
to be operated and conducted by the said receivers for the period of six months and there- 
after until the further orders of the judge of this court, and that should any differences 
of opinion arise among the receivers, the decision of a majority in number of the 
receivers shall control the action of the receivership until the action be otherwise 
ordered by this court. 

3. That the receivers of the court are authorized, empowered, and directed to take 
possession of, collect, manage, and control all of the properties, plants, assets, and 
effects of every kind and description of the said Southern Steel Company, in this and 
in other States, and the same to hold subject to the orders of this court; and they are 
authorized and empowered from time to time to employ such agents and employees as, 
in their judgment, are suitable and proper for the operation, conduct, or conservation 
of the properties, business, and assets of said bankrupt, and from time to time to pay 
the necessary expenses incurred in the management and conduct or conservation of the 
bankrupt estate, and they are authorized, empowered, and directed to take such 
steps and institute and prosecute such proceedings, actions, and suits as may be neces- 
sary or proper to reduce to possession any of the properties and assets of said bankrupt, 
and to collect and realize upon any claims, debts, or demands due or collectible for 
the benefit of said bankmpt estate, and in doing so to invoke the aid of other courts. 

4. That said receivers are hereby ordered to pay wages due to workmen, clerks, and 
servants of the said bankrupt which have been earned by them within three months 
before the date of said bankruptcy proceedings not to exceed the amount limited 
by law. 
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5. Said receivers may make contracts for the transportation of freights and to that 
end and in that connection may pledge their receivers' certificates to secure the pay- 
ment of the freight charges. 

6. Except as nerein modified, the former orders and decrees of this court in these 
bankruptcy proceedings are ordered by the court to continue of full force and effect. 

Done at Huntsville, Alabama, at chambers, on this the first day of November, 1907. 

Oscar R. Hundley, 

District Judge. 

REPORT ON MOTION TO STRIKE OUT AMENDMENTS. 

In the district court of the United States for the northern district of Alabama. No. 
7977. In re Birmingham Coal and Iron Company et al., petitioners, v. Southern 
Steel Company, respondent, in bankruptcy, southern division. No. 239. In re 
Birmingham Coal and Iron Company et al., petitioners, v. Southern Steel Com- 
pany, respondent, in bankruptcy, eastern division. Before Sterling A. Wood, 
special master, at Birmingham, Ala., on the 2d day of December, 1907, in the above- 
entitled cause. 

Present: Sterling A. Wood, special master; Percy and Benners, attorneys for peti 
tioning creditors; O. R. Hood, attorney for respondent; Ward and Rudolph, Pugh 
and Marx, Powell and Blackburn, and A. Leo Oberdofer, attorneys for Crane (Com- 
pany et als., petitioning creditors, in No. 7980, southern division, and No. 240, eastern 
division; A. Leo Oberdofer, attorney for William L. Delheim <fe Co. et al., creditors; 
Pugh & Marx, attorneys for Sam. Locascio et al., creditors; Tomlinson & McCul- 
lough, attorneys for De Vorkin Brothers et al., creditors; Powell and Blackburn, 
attorneys for B. F. Roden Grocery Company et al., creditors; Ward and Rudolph, 
attorneys for Dubose Brothers et al., creditors; Campbell and Johnson and E. H. 
Dryer, attorneys for receiver; G. W. Yancey, attorney for Decatur Car Wheel Com- 
pany et al., creditors; Stallings and Drennen, attorneys for Drennen & Co. et al., 
creditor; Frank S. White & Sons, attorneys for Marshall Field and Co. et al. creditors. 

The imdersigned special master respectfully submits to you the following report 
of the hearing upon tne motion to strike from the file the amendment to the petition 
of the Birmingham Coal and Iron Company et al., which amendment was filed in 
this court on November 29, 1907. 

On October 24, 1907, the original petition of the Birmingham Coal and Iron Com- 
pany et al., was filed in this court, and, in addition to the statutory averments to give 
this court jurisdiction, alleged the following acts of bankruptcy: 

"That within four months preceding the filing of this petition, namely, on October 
— , 1907, the said Southern Steel Company committed an act of bankruptcy in that 
it did admit in writing its inability to pay its debts and its willingness to oe adjudged 
a bankrupt on that ground; and that said corporation did in a letter to the Sayre Min- 
ing and Manufacturing Company, written on, to wit, October 24, 1907, state,. among 
Other things, that said corporation was unable to pay its debts and was willing to be 
adjudged a bankrupt on that ground." 

On November 11, 1907, the same petitioners filed in this court an amendment to 
their said original petition, and on the same day certain creditors of the said alleged 
bankrupt, that is to say, Sam Locascio, W. L. Delheim & Co., and B. F. Roden Gro- 
cery Company, filed exceptions to the said amendment, and on the same day the 
same creditors filed their motion to strike the said amendment from the file. 

The foregoing exceptions and motions were set down for hearing on November 29, 
1907, but on said day the attorneys for the original petitioning creditors appeared 
in open court and withdrew their said proposed amendment filea in this court on No- 
vemoer 11, 1907, and then filed the further amendment above mentioned of November 
29, 1907. 

This matter was further set down for hearing on D(»cember 2, 1907, and on that day 
the above-named creditors appeared and moved to strike the said proposed amend- 
ment of November 29, 1907, on various grounds set forth in their said motion, and in 
the said motion to strike reassigned the grounds of the motion and exceptions above 
referred to and filed November 11, 1907, and refiled November 27, 1907. 

It was agreed upon the hearing that the alleged bankrupt should have until Decem- 
ber 4, 1907, to plead to the pn) posed amendment of November 29, 1907, and that this 
submission should be taken as of said December 4, 1907. 

The proposed amendment of November 29, 1907, is in form very elaborate. 

In paragraph 1 it sets forth the usual statutory averments as to l>ankruptcy alleged 
in the original p(»tition, but with more detail, and then avers the art of bankruptcy 
set forth in the original petition exactly as it is averred therein. 
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Paragraph 2 sets forth the filing of a petition on October 25, 1907, in the district court 
of the United States for the eastern district of Tennessee, by the Nixon Mining Drill 
Company et al. against the alleged bankrupt, and that under the said petition G. W. 
Nixon had been appointed receiver within the said district, and had qualified and 
taken possession of the property of the respondent within that district. 

Paragraph 3 sets forth that on October 26, 1907, the Trust Comi)any of Georgia had 
filed its petition in the superior court of Dade County, Ga., alleging that respondent 
was insolvent, and praying the appointment of a receiver for the property of respond- 
ent within the State of Georgia, and that, pursuant to said petition, George F. Hurt 
had been appointed receiver, and had qualified and taken possession of the property 
of respondent in said State. 

Paragraph 4 sets forth that on October 25, 1907, there were filed in the eastern and 
southern divisions of this district the petitions of the Crane Company et al. against 
respondent, praying that respondent be adjudicated a bankrupt, which petitions 
alleged the following acts of bankruptcy. The proposed amendment then sets forth 
in hsec verba the seven acts of bankruptcy which are set forth in the said petition of 
the Crane Company et al. and concludes by averring and charging that the said acts 
of bankruptcy had been committed by respondent. 

Paragraph 5 sets forth that petitioners at the time of filing their original petition filed 
their petitions for the appointment of receivers for all the property of respondent, 
and that such receivers were appointed and had qualified and had taken possession of 
all of the property of respondents except such as was in the possession oi the said G. 
W. Nixon, receiver, and of the said George F. Hurt, receiver. 

Paragraph 6 of said proposed amendment sets forth that on account of the foregoing 
facts it was absolutely necessary that the respondent be adjudged a bankrupt in 
order that its property might be administered as provided in the act of Congress relat- 
ing to bankruptcy. 

Upon the hearing of the foregoing motion and exceptions the petitions in cause No* 
7980, in the southern division, and No. 240, in the eastern division, filed by the Crane 
Company et al., petitioners, were offered in evidence, together with the answer of 
the respondent to said petitions, denying the several acts of bankruptcy set forth and 
demanding trial by jury, which answer was filed November 2, 1907. No other evi- 
dence was introduced in support of said motions or of said exceptions. 

In cause No. 7979 it also appeared that the bankrupt had answered on November 2, 
1907, and denied the act of bankruptcy alleged in said original petition; and further, 
that on December 4, 1907, it had answered the proposed amendment of November 29, 
1907, and had admitted each and every averment therein except those contained in 
paragraph 4, relating to the act of bankruptcy set forth in the said petition of the Crane 
Company et al., and these were specifically denied. 

All of the grounds set forth in the said motion to strike the proposed amendment 
were not urged in argument, but the following were urged in argument, which may be 
summarized as follows: 

li That the amendment was filed without leave, and no cause or excuse is shown 
why the matters and things alleged therein were not brought forward in the original 
petition. 

2. That the proposed amendment was a substitution for the original petition, and 
contained averments and alleged acts of bankruptcy not germane to the matters alleged 
in the original petition. 

3. That there was pending in this court the cause No. 7980, being the petition of the 
Crane Company et al., to have respondents adjudicated a bankrupt, and that such 

Eetition alleges earlier acts of bankruptcy, and that it was at issue on the answer of the 
ankrupt, and by rule 7 of the bankruptcy rules must be heard. 

General Order XI deals with the subject of amendments. It provides: 

*' The court may allow the amendments to the petition and schedules qn application 
of the petitioners. Amendments shall be printed or written, signed and verified, like 
original petitions and schedules. If amendments are made to separate schedules the 
same must be made separately with proper reference. In the application for leave 
to amend the petitioner shall state the cause of the error in the paper originally filed." 

There is no application whatever filed for leave to make the proposed amendment, 
and none being filed, necessarily the petitioner does not "state the cause of the error 
in the paper originally filed," as required by the general order. That is to say, there 
is no application for leave to amend, and no excuse given for the error in the original 
petition; the motion to strike claims advantage of these alleged defects. 

Judge Bradford, In re Stevenson (2 Am. B. R., 66-78; 94 Fed., 110), says of the 
foregoing rule, " Its purpose is to authorize the court to allow corrections to be made of 
errors, insufficienciep, and uncertainty in the petition or schedule." 
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Judge Brawley refused to allow an amendment to the petition in the cause of Wilder 
V, Watts (15 Am. B. R., 57-68; 138 Fed., 426), and the syllabus in that case states the 
rule as follows: 

"When a proposed amendment to an involuntary bankruptcy petition seeks to 
plead alleged acts of bankruptcy occurring subsequently to those stated in the original 
petition, which must have been known to some of the original petitioners at the time 
such original petition was filed, and the alleged amendment is not served on the 
bankrupt, and no excuse is offered why the acts sought to be so pleaded were omitted 
from the original petition, leave to file such amendment will be denied." 

Judge Toulmin, in the cause In re Pure Milk Company of Mobile (154 Fed. , 682), 
holds that, '*An application to amend a bankruptcy petition was not set out in the 
original petition in compliance with bankruptcy rule 11." 

But it is suggested that the proposed amendment is not for the mere purpose oi 
correcting errors and insufficiencies, but is for the other and greater purpose of aileging 
new and additional matter and of bringing tin. cause within the influence of Rule VI 
of the General Orders in Bankruptcy. 

One answer to this contention is that the authorities above quoted were decided 
upon proposed ameiidments dealing with new matter. In the Pure Milk Company 
case, supra, the amendment seeking to introduce entirely new acts of bankruptcy 
was denied. This was likewise done in Wilder v. Watts, supra. However, there was 
no attempt in these cases to invoke the general order stated above. 

General Order VI provides, so far as it is applicable to this case, that "In case two 
or more petitions shall be filed a^inst the same individual in different districts, the 
first hearing shall be had in the district in which the debtor has his domicile, and th* 
petition may be amended by inserting an allegation of an act of bankruptcy committed 
at an earlier date than that first alleged, if such earlier act is charged in either of the 
other petitions." The petitioners contend that they come under this rule, and, 
necessarily, that in coming under it, they may ienore Rule XI, in so far as it provides 
for application to amend, as they seem to have done in this cause. 

This rule becomes effective when two or more petitions shall be filed against the 
same person in different districts, and it is here suggested that the rule does not api^y 
when the petitions, as in these clauses, set out in paragraph 4 of the proposed amend- 
ment, are filed in the same district, but in different divisions of the district. 

General Order VI is founded on section 32 of the act of Congress relating to bank- 
ruptcy, and we may look to that section in order to ascertain what is meant by the 
word "district." Section 32 reads: "In the event petitions are filed against the 
same person, * * * in different courts of bankruptcy, each of which has juris- 
diction, the cases shall be transferred by order of the courts relinquishing jurisdiction, 
to, and be consolidated by, the one of such courts which can proceed with the same for 
the greatest convenience of parties in interest." It thus appears that the foundation 
of this general order uses the phrase "in different courts of bankruptcy" instead of 
the phrase "in different districts;" and as the district court sitting in either the 
eastern division or the southern division of the northern district of Alabama is a court 
of bankruptcy as defined in the statute, it seems that in so far as the case at bar is 
concerned the rule might be considered as reading in different districts or divisions 
of the district. 

What has been said above does not apply to the matters set forth in paragraph 2 of 
the proposed amendment as to the cause filed in the district court of the United 
States for the eastern district of Tennessee. In that case, as we understand it, the act 
of bankruptcy charged is not "at an earlier date," as required by the rule, but on the 
same date. The rule is thus stated In re Sears (117 Fed. Rep., 294), "General Order 
in Bankruptcy No. VI by implication limits the power to allow amendments to a 
petition in involuntary bankruptcy to the simple case in which an earlier act of bank- 
ruptcy than the one charged is sought to be incorporated." 

It is contended, however, by the creditors moving to strike, that General Order VI 
does not apply to this cause, but that General Order VII does apply and control it. 

General Order VII provides that "Whenever two or more petitions shall be filed 
by creditors against a common debtor, alleging separate acts of bankruptcy committed 
by said debtor on different days within four months prior to the filing of said petition, 
and the debtor shall appear and show cause against an adjudication of bankruptcy 

r'nst him on the petitions, that petition shall be first heard and tried which alleges 
commission of tne earliest act of bankruptcy: * * *." 
In so far as the present record in this cause is concerned the answer of the alleged 
bankrupt filed December 4, 1907, is controlling and may be offered against it as evi- 
dence even in a different proceeding. 

This answer does not show cause against an adjudication, but rather for an adjudi- 
cation under paragraph 1 of the proposed amendment. It is true that it also denies 
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the acts of bankruptcy charged in paragraph 4, but as there can be but one adjudica- 
tion, and that would be sufficient for tne effectiveness of the bankruptcy act, it does 
not seem that this denial can mitigate the force of the former admission. 

This matter was before the judge of this district in the cause In re Harris (155 Fed. 
Rep., 216). In that case Judge Hundley says (p. 219), in reference to that part of 
the rule setting forth ^'the debtor shall appear ana show cause against an adjudication 
in bankruptcy against him on the p>etitions: 

**It will be noted that the plural is used, and reference is made to petitions and not 
to a petition or to anyone of these two or more petitions, there being two petitions 
only in this case to bring in action this rule. It was necessary for the debtor to answer 
botn of these petitions. Had there been three petitions it would have been eq^ually 
necessary for the debtor to have answered all tnree of the petitions. In fine, if the 
debtor does not appear and show cause on all of the petitions, the cause proceeds as 
it would in the ordinary course of legal procedure witnout re^gard to the rule." 

It does not, therefore, seem that this cause falls within this provision of Rule VII, 
but rather that it may fall under Rule VI j if properlv presented under that rule. 

The matter of the amendment of petitions is neld to be within the discretion of 
the trial court, a discretion which is to be exercised for the advancement of justice. 
The courts have declined to restrict the exercise of this discretion. Pittsburg Laun- 
dry Supply Company v. Imperial Laundry Company (154 Fed. Rep., 662). The 
authorities are numerous for its exercise and against its exercise, in accordance with the 
different facts presented, and not as an unbending rule, unless made so by the statute. 
It is understood that the court has certain general powers of amendment as set forth 
in the cause of Gleason v. Smith (145 Fed. Rep., 895, 897), and kindred causes, and 
also under the Rules of Equity, but such powers are not invoked here — the court is 
asked to allow the proposed amendment under the statute. 

We find no authority to sustain the contention of petitioners that the proposed 
amendment setting up new and additional matter does not come under the provi- 
sions of Rule XI as to amendments. In the case In re Sears, supra, and generally 
in all the cases, we find references to the "application to amend, ■ and to the show- 
ings on such applications, and I am of opinion that Pwule XI should have been fol- 
lowed in this cause, and that the motion to strike out the proposed amendment ought to 
be granted, but without prejudice to renew the same as petitioners may be advised, 
a,nd such recommendation is accordingly made to your honor. 

Respectfully submitted. 

Sterling A. Wood, 

Special Master. 

FIRST AMENDMENT TO ORIGINAL PETITION. 

In the district court of the United States for the southern division of the northern 
district of Alabama. In the matter of Southern Steel Company, bankrupt^. In 
bankruptcy. 

Come the Birmingham Coal and Iron Company, Sayre Mining and Manufactur- 
ing Company, and Star Cahaba Coal (Company and amend their petition, by leave 
of court, for the adjudication of said corporation as a bankrupt as follows: 

After the words "said claim being in the amount of over thirteen hundred dollars" 
insert the following: ''Your petitions represent that the Southern Steel Company 
is insolvent and that within the four months next preceding the date and filing of 
this petition the said Southern Steel Company while so insolvent transferred por- 
tions of its property to Block Pollak Iron Company, who was at the tifne one of its 
creditors, amounting to approximately five thousand dollars, with the intent to prefer 
such creditors over its other creditors." 

Your petitioners further represent that the Southern Steel Company, while so insol- 
vent, committed an act of bankruptcy in that it did on, to wit, the 15th day of Octo- 
ber, 1907, and subsequent thereto, on various and sundry dates, transfer portions of 
its property amounting to the sum of fifteen hundred dollars to Shook & Fletcher, 
who was at that time one of its creditors with the intent to prefer such creditor over 
its other creditors. 

That the Southern Steel Company within four months next preceding the date of 
the filing of this petition committed an act of bankruptcy in that it did heretofore on, 
to wit, the 24th day of July, 1907, and on vaiious and sundry dates subsequent thereto, 
while so insolvent, transfer portions of its property to the Decatur Car Wheel Works, 
who was at that time one of its creditors, which property so transferred amounted 
approximately to three thousand dollars, with the intent to prefer such creditor over 
its other creditors. 

Petitioners further allege that within four months preceding the date of the filing 
of this petition the said Southern Steel (^ompany committed an act of bankruptcy in 
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that it did heretofore, on, to wit, the 26th day of July, 1907, and at subsequent dates, 
and times subsequent thereto, while so insolvent, transfer to Moore & Handley Hard- 
ware Company, who was at that time one of its creditors, portions of its property 
amounting to approximately five thousand dollars, with the intent to prefer such 
creditor over its other creditors. 

And your petitioners further allege that the Southern Steel Company within four 
months next preceding the date of filing of this petition, on, to wit, the 18th day of 
October, 1907, committed an act of bankruptcy in this: That it did heretofore, on, to 
wit, said date, transfer, while so insolvent, a portion of its property amounting to 
fifteen hundred dollars to the Birmingham Boiler Works, who was at that time one of 
its creditors, with the intent to prefer such creditor over its other creditors. 

And your petitioners further allege that the Southern Steel Company, within four 
months next preceding the filing of this petition, committed an act of Dankruptcy in 
that it did heretofore, on the 28th day of July, 1907, transfer, while so insolvent, a por- 
tion of its property to the Prowell Hardware Company, which property so transferred 
amounted to approximately five thousand dollars, with intent to prefer such creditor 
over its other creditors. 

And your petitioners further allege that the Southern Steel Company, within four 
months next preceding the filing of this petition, committed an act of bankruptcy in 
that it did heretofore, on, to wit, the Ist day of August, 1907, transfer, while so insol- 
vent, a portion of its property amounting approximately to $5,000 to Wimberly and 
Thomas Hardware Company, who was at that time one of its creditors, with the intent 
to prefer such creditor over its other creditors. 

Birmingham Coal and Iron Company, 
By Percy & Benners, 

Its Attorneys. 
Sayre Mining and Manufacturing Company, 
By Percy & Benners, 

Its Attorneys. 
Star Cahaba Coal Company, 
By Percy & Benners, 

Its Attorneys. 

State op Alabama, 

Jefferson County: 
Augustus Benners, being duly sworn, deposes and says that the averments of the 
foregoing amendment are true to the best of his knowledge and belief. 

Augustus Benners. 

Subscribed and sworn to before me this 6th day of November, 1907. 

J. S. Dillon, 
Notary Public. 

Upon motion of the attorneys for petitioner, leave is granted them to amend their 
petition as above set forth, this the day of November, 1907. 

A true copy: 

Sterling A. Wood, 

Referee. 
Feb. 7, 1907. 



Amendment to petition in involuntary bankruptcy in the district court of the United 
States for the southern division of the northern district of Alabama. 

In the matter of Southern Steel Company, bankrupt. In bankruptcy. 

Come the Birmingham Coal and Iron Company, Sayre Mining and Manufacturing 
Company, and Star Cahaba Coal Company and, by leave of court first had and obtained, 
amend their petition to have the Southern Steel Company adjudged an involuntary 
bankrupt so as to read as follows: 

Petitioners, Birmingham Coal and Iron Company, Sayre Mining and Manufacturing 
Company, and Star Cahaba Coal Company, respectfully show: 

1. That the Southern Steel Company is a corporation duly incorporated under the 
laws of the State of Alabama and was so incorporated more tnan six months prior to the 
filing of the original petition of these petitioners in this matter;'and that for more than 
six months prior to the filing of such original petition it had its domicile in the city of 
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Gadsden, in the county of Etowah, State of Alabama, which county is in the eastern 
division of said northern district of Alabama; and that said city of Gadsden is' designated 
as the principal place of business of said corporation in its articles or certificate of 
incorporation; that for more than six months prior to the filing of said original petition 
the principal oflice of the Southern Steel Company was maintained in the city of 
Birmingham in the county of Jefferson in the State of Alabama, said county of Jefferson 
being in the southern division of the northern district of Alabama; that the proper- 
ties owned and operated by the Southern Steel Company lay in the State of Alabama, 
in the State of Tennessee, and in the State of Georgia, and consist, generally speaking, 
of coal and iron ore mines, blast furnaces for the manufacture of uon, a steel mill, a 
wire and rod mill, and quarries, that the operations of all of said properties were 
directed from and controlled by officers or agents of said Southern Steel Company at 
said principal office of said company in said city of Birmingham; that said Soutnem 
Steel Company during said six months prior to the filing of said petition to have it 
adjudged an involuntary bankrupt was engaged principally in mining and manufac- 
turing pursuits; that said Southern Steel Company owes debts greatly in excess of 
the amount of one thousand dollars; that your petitioners are each creditors of said 
Southern Steel Company and have claims against it which amount in the aggregate to 
greatly more than five hundred dollars; that their said claims are luisecured and that 
neither of your petitioners is entitled to priority of payment of their said claims withip 
the meaning of section 64b of the bankruptcy law of 1898 as amended, and neither of 
said petitioners has received any manner of preference whatsoever within the mean- 
ing of any portion of said law; that the nature and amount of your petitioners' claims 
are as follows: 

That of the Birmingham Coal and Iron Company is for coal and ore sold to said 
Southern Steel Company, said claim being in the amount of $2,319.31: that of Sayre 
Mining and Manufacturing Company is for coal and coke sold to said Southern Steel 
Company, said claim being in the amount of over $5,000.00; that of the Star Cahaba 
Coal Company is for coal sold to said Southern Steel Company, said claim being in 
the amount of over $1,300.00; that within four months preceding the filing of this 
petition, namely, on, to wit, October 22, 1907, said Southern Steel Company com- 
mitted an act of bankruptcy in that it did admit in writing its inability to pay its 
debts and its willingness to be adjudged a bankrupt on that ground; that said corpora- 
tion did, in a letter to the Sayre Mining and Manufacturing Company, written on, to wit, 
October 24, 1907, state among other things that said corporation was unable to pay its 
debts and was willing to be adjudged a bankrupt on that ground. 

2. Your petitioners further show that on, to wit, October 25. 1907, thete was filed in 
the district coiul of the United States for the eastern district of Tennessee, the peti- 
tion of Nixon Mining Drill Company, Dan C. ^\Tieeler & Company, Knox Bros. & 
Tliumas and King-Baxter Lumber Company to have said Southern Steel Company 
adjudged an involuntary bankrupt, together with the petition of the same parties to 
have a receiver appointed for the property and estate or said Southern Steel Company 
within the jurisdiction of said district court for the eastern district of Tennessee; 
that said petition to have said receiver appointed alleged among other things that said 
Southern Steel Company was insolvent and had admitted in writing its inability to 
pay its debts and its willingness to be adjudged a bankrupt on that ground: that pur- 
suant to said petition G. W. Nixon was appointed receiver of the property of the 
Southern Steel Company within the eastern district of Tennessee and duly qualified 
as such and entered upon the discharge of his duties as such and took possession of 
all the property of the Southern Steel Company within said eastern district of Ten- 
nessee. 

3. That on, to wit, October 26, 1907, the Trust Company of Georgia filed its petition 
in the superior court of Dade County, Georgia, alleging among other things that the 
Southern Steel Company was insolvent and praying the appointment oi receivers 
by said court for aU the property of the Soutnem Steel Company within the State 
of Georgia; and that pursuant to said petition George F. Hurt was appointed receiver 
of all the property of the Southern Steel Company within the State of Georgia; and 
that thereupon said Hurt took possession of said property and now holds the same; 
and your petitioners aver that said receivers were respectively appointed by the said 
district court of the United States for the eastern district of Tennessee and said supe- 
rior court of Dade County, Georgia, because of the insolvency of said Southern Steel 
Company. Your petitioners further aver that their petition for the adjudication of 
said Southern Steel Company to be adjudged a bankrupt was filed in the district 
court of the United States for the eastern division of the northern district of Alabama 
and the district court of the United States for the southern division of the northern 
district of Alabama. 
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4. Your petitioners further aver that on, to wit, October 25, 1907, there was filed 
in said district court of the United States for both the eastern and southern divisions 
of the northern district cf Alabama, the petition of Crane Company, Roberts-Johnson 
& Rand Shoe Commnv. M. R. McNeill and M. B. Du Bose, doing business under the 
firm name and style of Du Bose Brothers Iron Company, to have said Southern Steel 
Company adjudged an involuntary bankrupt, which petitions each alleged that the 
Soutnem Steel (,'ompany had committed the followiiM; acts of bankruptcy, to wit: 

"Your petitioners represent that the Southern Steel Company is insolvent and that 
within the four months next preceding the date of the filing of this petition the said 
Southern Steel Company while so insolvent transferred portions oi its property to 
Block Pollak Iron Company, who was at that time one of its creditors, amounting 
to approximately five thousand dollars, with the intent to prefer such creditor over 
its other creditors. 

"Your petitioners further represent that the Southern Steel Company while so insol- 
vent committed an act of bankruptcy in that it did, on, to wit, the 15th day of October, 
1907, and subseq^uent thereto on various and sundry dates, transfer portions of its 
property amounting to the sum of fifteen hundred dollars, to Shook & Fletcher, who 
was at tliat time one of its creditors, with the intent to prefer such creditor over its other 
creditors. 

''That the Southern Steel Company within four months next preceding the date of 
the filing of this petition committed an act of bankruptcy in that it did heretofore, on, 
to wit. the 24th (lay of July, 1907, and on various and sundry dates subsequent thereto, 
while 80 insolvent, transfer portions of its property to the Decatur Car \Vheel Wcrks, 
who was at that time one oi its creditors, which property so transferred amounted to 
approximately three thousand dollars, with the intent to prefer such creditor over its 
other creditors. 

''Petitioners further allege that within four months next preceding the date of the 
filing of this petition, the said Southern Steel Company committed an act of bankruptcy 
in that it did heretofore, on, to wit,. the 26th day of July, 1907, and at subsequent dates 
and times subsequent thereto while so insolvent, transfer to Moore & Handley Hard- 
ware Company, who was at that time one of its creditors, portionsof its property, amount- 
ing to approximately five thousand dollars, with the intent to prefer such creditor 
over its otner creditors. 

"And your petitioners further allege that the Southern Steel Company, within four 
months next preceding the date of the filing of this petition on, to wit, tne 18th day of 
October, 1907, committed an act of bankruptcy in this: that it did, heretofore, on, to 
wit, said date, transfer, while so insolvent, a portion of its property, amounting to fifteen 
hundred dollars, to the Birmingham Boiler Works, who was at that time one of its cred- 
itors, with the intent to prefer such creditor over its other creditors. 

"And your petitioners further allege that the Southern Steel Company within four 
months next preceding the date of the filing of this petition committed an act of 
bankruptcy in that it did heretofore, on the 28th day of July, 1907, transfer, while so 
insolvent, a portion of its property to the Prowell Hardware Company, which property 
so transferred amounted to approximately five thousand dollars, with intent to prefer 
such creditor over its other creditors. 

" And your petitioners further allege that the Southern Steel Company within four 
months -next preceding .the date of the filing of this petition committed an act of 
bankruptcy in that it did heretofore, on, to-wit, the 1st day of August, 1907, transfer, 
while so insolvent, a portion of its property, amounting to approximately five thousand 
dollars, to Wimberly & Thomas liaraware Company, who was at that time one of the 
creditors, with the intent to prefer such creditor over its other creditors." 

Wherefore your petitioners aver and charge that said Southern Steel Company com- 
mitted said several acts of bankruptcy in said petitions of Crane Company and others 
above referred to, set forth: 

5. Your petitioners further show that simultaneously with the filing of their said 
petitions to have the Southern Steel Company adjudged an involuntary bankrupt, 
they filed in each of said courts for the northern district of Alabama their petitions tor 
the appointment of receivers of all the property of the Southern Steel Company on the 
grouna that such action was absolutely necessary for the preservation of the estate and 
property of said Southern Steel Company, pursuant to which receivers were appointed 
ana are now in ix)sses8ion of the property of the Southern Steel Company, except the 
portions thereof which are in the possession of said G. W. Nixon, receiver, and said 
&eorge F. Hurt, receiver. 

6. Your petitioners show that on account of the fact that its property is in the pos- 
session of separate receivers appointed by three different courts, namely, this honorable 
court, said superior court of Dade County, Ga., and the district court of the United 
States for the eastern district of Tennessee, it is absolutely necessary that said corpora- 
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tion be adjudged a bankrupt and that its creditors proceed to elect a trustee or trustees 
under the national bankruptcy act, in order that its property may be collected and 
operated under and by one common control and that tne estate of said Southern Steel 
Company may be properly administered for the benefit of its unsecured creditors and 
other persons interested in the same 

Wherefore your petitioners pray that said Southern Steel Company may be adjudged 
an involuntary bankrupt within the purview of the act of Congress relating to bank- 
ruptcy. 

Birmingham Coal and Iron Company, 
By James Bonnyman, 

Its Treasurer and General Manager. 
Sayre Mining and Manufacturing Company, 
By John H. Adams, 

Its Vice-President and Treasurer, 
Star Cahaba Coal Company, 
By W. B. Robinson, 

Its President. * 

Percy <fe Benners, 

Attorneys for Petitioners. 

State of Alabama, 

Jefferson County: 
James Bonnyman, John H. Adams, and W. G. Robinson, being duly sworn, say 
they are the respective officers of petitioners designated after their names above 
and that they are authorized respectively for said petitioners to sign the same and 
make this affidavit, and that the averments of the foregoing petition are true as therein 
stated. 

James Bonnyman. 

John H. Adams. 

W. G. Robinson. 

Subscribed and sworn to before me this the 15th day of November, 1907. 

J. S. Dillon, 
Notary Public. 

Notice of the filing of this amendment is accepted this November 29th, 1907. 

O. R. Hood, 
Attorney for Southern Steel Company. 
A true copy: 

Sterling A. Wood, Referee. 
2/7/08. 



Report on motion to hear causes in the district court of the United States for the northern 

district of Alabama. 

No. 7980. In re Du Bose Brothers Iron Company et al., j)etitioner8, v. Southern Steel 
Company, respondent, in bankruptcy, southern, division. No. 240. Du Bose 
Brothers Iron Company et al., petitioners, v. Southern Steel Commny, respondent, 
in bankruptcy, eastern division. In the matter of the petition of Du Bose Brothers 
Iron Company et al., praying that the above causes be advanced. Report of special 
master to the honorable Oscar R. Hundley, judge of said court. 

Present: Sterling A. Wood, special master; L. J. Marx, attorney for creditors, 
Du Bose Brothers Iron Company; A. Lee Oberdofer, attorney for creditors, Du Bose 
Brothers Iron Company; Powell & Blackburn, attorneys for creditors, Du Bose 
Brothers Iron Company; Ward & Rudolph, attorneys for creditors, Du Bose Brothers 
Iron Company; Tomlinson & McCullough, attorneys for De Vorkin et al., creditors; 
Percy & Benners, attorneys for Birmingham Coal and Iron Company et al., creditors. 

The above matters came on to be heard upon the motion filed in this cause Decem- 
ber 9, 1907, by Du Bose Brothers Iron Company, praying that the hearing upon the 
petition hereto filed in this cause, and being No. 7977 in the southern division and 
239 in the eastern division, and being entitled the Birmingham Coal and Iron Com- 
pany et al., petitioners, v. The Southern Steel Company, respondent, be stayed, and 
that the petitions Nos. 7980 and 240 in the same divisions, respectively, of said Du Bose 
Brothers Iron Company et al., petitioners, against the same respondent, be first 
heard, as set forth in the said petition. 
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The Birmingham Coal and. Iron Company et al. joined iseue upon paragraphs 1 and 
2 of the petitions, and demurred to or moved to strike the remaimng paragraphs of 
the said petition, from 3 to 9, inclusive, 

The demiurer to para^ph 3 of the said petition was sustained, for the reason 
that the time of the service of the said original petitions, Nos. 7797 and 239, was not a 
duty imposed upon the petitioners, and if there was any neglect of prompt service 
that they were not chargeable with the same so far as appear^. 

The demurrer was sustained to paragraph 4 of the said petition, for the reason that 
the payment of the costs to the clerk of the court was not a jurisdictional matter. 

It is contended under the case In re Barden (101 Fed. Rep., 553, s. c. 4 Am. B. R., 
31) that the cost should have been paid before the filing of tnis petition, under section 
52 of the bankruptcy act, and that the nonpayment deprived the court of jurisdiction 
over the cause. The case quoted does not sustain the contention, as it orders that the 
cause be stayed until the costs are paid. We find no authority going to the extent the 
motion seeks in this cause. 

The motion to strike paragraph 5 of the petition was sustained, because the same 
was prematurely filed, inasmucn as the condition of the record in the cause is such 
that the special master is unable to determme what is or is not the frame of the said 
petitions r^os. 7977 and 239. That condition is that a hearing has been had in the 
said cause upon motions to strike a proposed, amendment to the petitions in the said 
causes, and the special master has made a report upon the same, to which report 
exceptions have been filed by the creditors filing the petitions now pending and being 
heard, and said exceptions to said report have not been acted upon by the judge oi 
this district. The entire matter of the framework of the first petition is consequently 
before the district court, and paragraph 5 is prematurely filed at this time, and 
before what is or what is not in said petitions have been determined. 

Motion to strike paragraphs 6, 7, 8, and 9 is made. These paragraphs are of 
kindred nature and allege that the filing of the first petitions, Nos. 7977 and 239, as 
friendly or not hostile or fraudulent on the part of the alleged bankrupt. Motion 
is made to strike these grounds of the petition. The motion is sustained for the reason 
that the acts of the bankrupt and concerting creditors in placing his property within 
the jurisdiction of the courts, even if fraudulent or the resmt of fraudulent connivance 
between the bankrupt and certain of his creditors, can not be made the reason or a 
predicate upon whicn subsequent petitioning creditors can found any right, in so far 
as the petition in question is concerned, to have priority given their petition. If there 
be fraudulent collusion between the bankrupt and certain of his creditors, and as a 
result of this collusion the property is surrendered to the court, immediately upon the 
court seizing the property the taint of fraud is removed and the property stands for 
administration just as if there had been no fraudulent collusion, or as if creditors who 
never saw or heard the bankrupt as to personal relations had filed a petition for the 
purpose of invoking the provisions of the act of Congress relating to bankruptcy. We 
take it that no matter in what condition of fraud the estate reached the court, the 
administration of the court will be in accordance with the act of Congress mentioned 
and that the fraud does not permeate the question further, at least in so far as to foimd 
or predicate a motion for the holding in abeyance of the first petition. 

It therefore results that the petition upon which this hearing is had is not well filed 
in matter of law in so far as these grounds are concerned. 

As to paragraphs 1 and 2 of the said petition, evidence was taken, a copy of which 
is attached to this report for information of the court. These paragraphs allege that 
the petitions in the causes Nos. 7977 and No. 239 were not legally filed m the office of 
the clerk of the court on the day upon which they purport to be filed — that is, on Octo- 
ber 24, 1907— but were filed in that court on October 26, 1907. 

The object of this motion is immediately seen, as the petitions in causes Nos. 7980 
and 240 were filed in the office of the clerk on October 25, 1907. 

The evidence of the officers of the court shows that, while these petitions were marked 
** filed" in the office of the attorneys for the petitioning creditors, and that one of such 
petitions was immediately surrendered to said attorneys for the purpose of presenting 
it, with other papers in the cause, to the district judge, yet that the other of said peti- 
tions was immeaiately brought and deposited in the office of the clerk of the court 
and docketed. It does not, therefore, seem that the question of fact has been sustained 
by the evidence, but that the fact is that the said petitions were properly and legally 
filed upon the date and at the time they purport to have been filed. 

In view of the above, it is respectfully recommended to the court that the prayer 
of the said petition of Du Bose Brothers Iron Company be denied. 

Witness my official signature this December 23ra, 1907. 

Sterling A. Wood, Special Master. 
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Examination by Mr. Z. B. Rudolph, representing Du Bose Brothers 
Iron Company. 

Maj. Charles J. Allison, on being first duly sworn, on oath testi- 
fies as follows: 

Q. When were the costs on the case of the Birmingham Coal and 
Iron Company against the Southern Steel Company paid ? — A. Octo- 
ber 30. \ 

Q. When did you get the papers in your possession; that is, the 
petition of the Birmingham Coal and Iron Company? — A. I don't 
know. I was not in town the day they were filed. Mr. Johnson filed 
that. 

Q. Was it filed in the office ? — A. I do not know ; I was not in town. 

Q. When did you get possession of that paper? 

(This question is objected to as not being material, etc., and the 
objection is sustained by the special master.) 

Q. When did you first see it in your office ? 

(This question is objected to by Mr. Benners, representing the 
petitioning creditors, when the witness says:) 

A. I can not answer that. 

Q. Don't you remember, on the morning of the 26th day of Octo- 
ber, that it was not in your office when I was there looking for it ? — 
A. I do not know, Mr. Rudolph, whether it was there or not. I 
approved two bonds the 26th. 

Q. When does court docket show the costs in the petition of Du Bose 
Brothers against the Southern Steel Company were filed? — ^A. The 
25th day or October. 

Q. When were the costs in the case of the Birmingham Coal and 
Iron Company for the Anniston division paid? — ^A. 1 have not that 
here. 

Q. Don't you know that was paid the same time as the other?— A. 
I suppose it was. 

When were the subpoenas in No. 7977 issued? 

(Mr. Benners, representing the petitioning <5reditors, objects to the 
(question, in that it is shown by the papers themselves, and the objec- 
tion is sustained by the court.) 

Q. Don't you know, as a matter of fact, the subpoenas in the Rob- 
erts-Johnson-Rand Company were issued and served before the sub- 
poenas in the case of the Birmingham Coal and Iron Company? 

(The special master rules on objection that the subpoenas them- 
selves are the best evidence.) 

Examination continued by Mr. Benners, representing the petition- 
ing creditors : 

Q. In the matter of paying costs, you don't always insist on the 
payment the day and minute due? — A. No, sir; I don't. 

By Mr. Rudolph: 
Q. You don't issue the subpoenas until paid? — ^A. That depends 
upon who wants them. 

On examination by Mr. Rudolph, Mr. C. R. Johnson, on being first 
duly sworn, on oath testifies as follows: 

Q. Mr. Johnson, did you fiJe this petition 7977, the Birmingham 
Coal and Iron Company v. The Southern Steel Company? — ^A. Yes, 
sir. 
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Q. Where were you? — ^A. I was in Messrs. Percy & Benners's office. 

Q. In Percy & Beimers's office? — ^A. Yes, sir. 

Q. What became of the petition; did they take it away? — ^A. I 
brought the copy back to the office. 

Q. They took the others with them ? — ^A. Yes, sir. 

Q. Did they take one to Huntsville ?— A. I don^t know about that. 

Mr. Benners. One of the copies was taken to the judge to show 
the petition had been filed. 

Q, You issued the subpoenas in this "case ? — A. I don^t remember. 
I was not feeling well, and left the office. 

Q. Is that your writing [showing witness original subpoena]? — 
A. No ; I did not issue it. Miss Mahoney did. 

Q. Did they pay you the costs in that case at that time ? — ^A. No, 
sir. 

Q. You didn't ask them for it, and they didn't pay it? — ^A. No, sir. 

On further examination by Mr. Sterling A. Wood, special master, 
witness testifies as follows: 

Q. At the time the petitions were presented to you, how many were 
there, one, two, or three? — ^A. I think just two petitions and some 
other papers — papers asking for receivers, etc. 

Q. You marked them both filed and delivered one to counsel on the 
other side? — A. Yes, sir; I took one copy and entered on the docket. 

Q. What did you do with the other copy? — A, Brought it back to 
the office. 

Q. Brought back by you? — ^A. Yes, sir. 

Q. Thatshows^'filedinoffice, at 12.10, October 24, 1907; how long 
after that did you bring the other in the office? — A. I came back 
immediately. 

Q. What did you do with the copy after you got to the office? — 
A. I went out to dinner, and I suppose Miss Mahoney made out those 
subpoenas. 

Q. Who is Miss Mahoney ? — A. Our deputy clerk. 

The several petitions and indorsements therein, and subpoenas and 
indorsements therein, as appears in the files, were offered in evidence. 

PETITION OP DU B08E BROTHERS IRON COMPANY ET AL. TO HAVE FIRST HEARING. 

In the district court of the United States for the southern division of the northern 
district of Alabama. In the matter of Southern Steel Company, bankrupt. In 
bankruptcy. 

To the honorable O. R. Hundley, 

Judge y etc.: 

Comes your petitioner, the Du Bose Brothers Iron Company, one of the creditors who 
filed petition against the said alleged bankrupt, and would move the court to order a 
hearing upon the said petition filed by the said Du Bose Brothers Iron Company, M. R. 
McNeil, Roberts-Johnson & Rand Shoe Company, et al., against the Southern Steel 
Company, on, to wit, the 25th day of October, 1907, before a hearing is had upon the 
petition against the said Southern Steel Company filed by the Birmingham Coal and 
Iron Company, Sayre Mining and Manufacturing Company, et al. upon the following 
grounds: 

1. The said petition of the Birmingham Coal and Iron Company, Sayre Mining and 
Manufacturing Company, et al. against the said Southern Steel Company was not 
properly and legally filed in the office of the clerk of the United States court for the 
southern division of the northern district of Alabama on, to wit, the 24th day of 
October, 1907. 

42158—08 15 



226 NOMINATION OF OSCAR R. HUNDLEY. 

2. The said alleged petition of the Birmingham Coal and Iron Company, Sayre 
Mining and Manufacturing Company, et al, against the Southern Steel Company was 
not legally filed in the office of the clerk of the United States court for the southern 
division of the northern district of Alabama at Birmingham until on, to wit, the 26th 
day of October, 1907. 

3. The said alleged {)etition of the Birmingham Coal and Iron Company, Sayre 
Mining and Manufacturing Company, et al. against the said Southern Steel Company 
was not served upon the bankrupt, or its officers, until after the summons issued upon 
the petition filed by your petitioner had been duly and legally served upon the said 
Southern Steel Company. 

4. The alleged petition of the said Birmingham Coal and Iron Company, Sayre 
Mining and Manuiacturing Company, et al. against the Southern Steel Company was 
improperly marked filed by the clerk of the United States Court for the southern 
division of the northern district, in that section 51 (2) of the bankrupt act recjuires 
the clerk to collect the fees of the clerk, referee, and trustee in each case instituted 
before filing the petition, and the fees in s^-id petition filed by the Birmingham 
Coal and Iron Company et al. were not paid, nor the subpoenas on said petitioners 
issued until the 26tn day of October, 1907, after the subpoenas on the petition of your 
said petitioner against the Southern Steel Company had been duly and legally exe- 
cutea by the marshal of this district upon the payment of the costs thereon. 

5. The petition of your petitioner and his associates alleged prior acts of bank- 
ruptcy to that charged in tne petition of the Birmingham Coal and Iron Company 
et al. against the Southern Steel Company, and the said bankrupt having denied the 
alleged acts of bankruptcy in each petition, the petition of your petitioner and his 
associates should be first heard and determined in this court. 

6. The said petition of the Birmingham Coal and Iron Company et al." against the 
Southern Steel Company is an attempted evasion of the bankrupt law, and is a friendly 
proceeding in and to the interests of the bankrupt, and should not be entertained and 
considered by a court of law and justice. 

7. The said alleged petition of the Birmingham Coal and Iron Company et al. against 
the Southern Steel Company is in fact a proceeding at the instance and with the con- 
sent, agreement, and connivance of the said bankrupt, and in evasion of the bankrupt 
law, and is not a hostile proceeding as contemplated by the law in such proceedings. 

8. The said alleged petition of the Birmingham Coal and Iron Company et al. 
against the Southern Steel Company was instituted fraudulently at the instance of the 
bankrupt upon an alleged act or acts committed in pursuance of an intention to evade 
the bankrupt act and to place the property of the said bankrupt in the possession and 
under the control of parties friendly to the said bankrupt and hostile to the interests 
of the general creditors of said bankrupt. 

9. Said alleged proceedings in bankruptcy by the said Birmingham Coal and Iron 
Company et al. against the Southern Steel Company were conceived and are being 

Erosecuted as a fraudulent evasion of the bankrupt law, and in the interest of the said 
ankrupt, and for the purpose of placing the property of the said bankrupt in the 
possession and under the control of friends of said bankrupt and not for the" interest of 
all creditors of the said bankrupt 

Promises considered, your petitioner prays that your Honor refer the hearing of 
this matter to a special master, or appoint a day for the hearing of same by your Honor, 
and upon the hearing of same, and proof of the facts hereinbefore alleged your Honor 
will direct that hearing upon the petition filed by the said Birmingham Coal and Iron 
Company et al. be stayed, and the filing thereof be corrected and properly entered as 
of the date upon which the clerk of said court was legally authorized to mark the same 
filed, and will direct a hearing of said petition of your petitioner herein, and his asso- 
ciates, upon their petition against the Southern Steel Company, before the hearing upon 
said petition of the Birmingham Coal and Iron Company et al. against the Southern 
Steel Company, and for such other and further orders as to your honor may seem meet 
and proper. 

(Signed) Leo J. Marx, 

A. Leo Oberdorfer, 
Z. G. Rudolph, 
Attorneys for Du Bose Bros. Iron Co. et al., petitioning creditors. 

The above petition is referred to Sterling A. Wood, special master, for investigation 
and report upon all questions of law and fact. 

Oscar R. Hundley, Judge. 
December 9, 1907. 
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DECREE ORDERING TAKING OP TESTIMONY. 

In the district court of the United States for the northern district of Alabama. No. 
7977. In re Birmingham Coal and Iron Company et al., petitioners, v.. Southern 
Steel Company, respondent. In bankruptcy, southern division. No. 239. In re 
Birmingham Coal and Iron Company et al., petitioners, v. Southern Steel Company, 
respondent. In bankruptcy, eastern division. No. 7980. In re Du Bose Brothers 
Iron Company et al., petitioners, v. Southern Steel Company, respondent. In 
bankruptcy, southern division. No. 240. In re Du Bose Brothers Iron Company 
et al., petitioners, v. Southern Steel Company, respondent. In bankruptcy, eastern 
division. 

The above matters coming on to be heard before me on this January 4, 1908, in . 
accordance with the notice heretofore given in these causes, upon the exceptions 
heretofore filed herein to the report of the special master on the motion to strike the 
proposed amendments in the causes No. 7977 and 239, as above set forth; and upon 
the exceptions heretofore filed in this cause to the report of the special master on the 
motions to first hear causes No. 7980 and 240, as above set forth, and upon the other 
pleadings in the said causes; and thereupon come the parties to said causes and their 
attorneys of record and the matters and things therein set down are argued and sub- 
mitted to the court. 

And the court having duly considered the said matters, it is ordered that the special 
master in this cauao do proceed with all convenient speed to take testimony upon the 
averments of the said petitions, the proposed amendments thereto, and the said motions 
therein as shown by the files in this cause, and he will report the said testimony, with 
his conclusions and recommendations thereupon as to the law and as to the facts to this 
court. It is further ordered that all questions as to the allowance of the proposed 
amendments, and all questions as to the pleadings in said cause, and all Questions as to 
the action of this court upon the said rep^orts be reserved for the further determination 
of this court; except that it is ordered, adjudged, and decreed that the motion to strike 
paragraphs 2 and 3 of the said proposed amendments to causes Nos. 7977 and 239 be 
and the same are hereby sustamed. The said special master will give notice of the 
time and place of said hearing before him to all parties of record or their attorneys. 

And it appearing to the court that the bankrupt has demanded a jury upon the peti- 
tion and causes above named, Nos. 7980 and 240, it is ordered that the same be and 
are hereby set for hearing on liie 21st day of January, 1908, at 10 o'clock a. m. 

Witness my official signature this the 7th day of January, 1908. 

Oscar R. Hundley, 
U. S. District Judge. 

REPORT OF SPECIAL MASTER AS TO ADJUDICATION. 

In the district court of the United States for the northern district of Alabama. No. 
7977. In re Birmingham Coal and Iron Company et al., petitioners, v. Southern 
Steel Company, respondent. In bankruptcy, southern division. No. 239. In re 
Birmingham Coal and Iron Company et al., petitioners, v. Southern Steel Company, 
respondent. In bankniptcy, eastern division. No. 7980. In re Du Bose Brothers 
Iron Company et al., petitioners, v. Southern Steel Company, respondent. In bank- 
ruptcy, southern division. No. 240. In re Du Bose Brothers Iron Company et al., 
petitioners, v. Southern Steel Company, respondent. In bankruptcy, eastern 
division. 

To the honorable Oscar R. Hundley, 

Judge of said Court: 

Statetnent, 

In accordance with the decree of your honor of October 25, 1007, and also of January 
7, 1908, the undersigned, special master, set the above causes down for hearing before 
him on January 9, 1908, and notified all attorneys of record in the causes of the same. 

The various parties appeared by their attorneys and e^adence was taken and argu- 
ment was heard in the causes, and in accordance with the references the CAadence is 
herewith transmitted to your honor, together with the findings and recommendations 
upon the same. 

The evidence was allowed to take a wide range, against the objections, on the one 
side, of the width of the range, and against the objections on the opposing side of the 
alleged limitation of the range. It covers some 000 pages of typewritten matter, and 
is herewith transmitted to your honor. 
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The issues clearly within the facts to be shown were: 

1. The allegations of the original petitions in Nos. 7977 and 239. 

2. The allegations of the second proposed amendment of November 29, 1907; and 

3. The allegations of the p<*tition to first hear causes Nos. 7980 and 240 in preference 
to causes Nos. 7977 and 239; and 

4. The remaining pleadings in the causes. 

Of course no inquiry can be made as to the facts in the causes 7980 and ^40 as the 
demand of the alleged bankrupt that they be tried by a jury precludes this. 

The evidence submitted shows that the failure of the Southern Steel Company dates 
from October 22, 1907. 

That date is an eventful one in the history of this country, for then began the nms 
upon the great financial institutions in the money center of this country, which con- 
tmued until the wreck of large fortunes, and the consequent panic, was shown not" only 
there but in many homes by the cutting or absence of^ rations from the laborer's table. 
These events called for the disinterested care and work of the highest officials of the 
nation, the President and the Secretary of the Treasury, and the interested efforts of 
those financiers whose study had in part foreseen the event, to get what they could out 
of it, and stop the fire before it reached their own premises. One well-known incident 
of this upheaval is that the largest coal, iron, and steel company of this district (T. C. 
I. & R. R. Co.) changed hands diu*ing this time, when no man wanted to sell at the 
prices offered, and few were able to and fewer still dared to buy. It has even this 
early blown away in part and left this court as one of its results, the alleged bank- 
ruptcy of the Southern Steel C'ompany, which is the question now pending and for 
determination by your honor. 

Pleadings. 

The pleadings in the causes are somewhat voluminous, and the insistence upon the 
rights arising from them are carefully guarded and ably presented. 

Pleadings of first petitioning creditors. 

The original petition was filed October 23, 1907. 

The first amendment proposed to the same was filed November 11, 1907, and this 
was withdrawn in open court. 

The second proposed amendment was filed November 29, 1907, and paragraph 2 and 
3 stricken therefrom by decree of the judge of this court filed January 7, 1908. 

On December 12, 1907, the petitioning creditors prayed for leave to amend, as set 
forth in their proposed amendment of November 29, 1907. 

On January 13, 1908, the Southern Clay Manufacturing Company and others prayed 
to join in the petitions as originally filed and are represented by the same attorneys. 

Pleading of the alleged bankrupt. 

The alleged bankrupt answered the original petitions in Nos. 7977 and 239 by its 
answer filed herein November 2, 1907. This answer was made by its attorney, follow- 
ing in haec verba from No. 6 of the ofl[icial forms, except that it is not verified. On 
December 4, 1907, the alleged bankrupt answered the proposed amended petition as 
filed November'29, 1907, under oath, but without withdrawing its first answer, and 
among other things admitted the act of bankruptcy set up in the original petition, but 
denied all others. On December 7, 1907, AVilliam L. Delheim & Co., a creditor, 
moved to strike out the said answer filed December4. 1907, and on December 13, 1907, 
the original petitioning creditors moved to strike out the said first answer, and on Jan- 
uary 13, 1908, the alleged bankrupt filed its petition, under oath, for leave to withdraw 
its first answer of November 4, 1907, and admitted the allegations of the original 
petition and insisted upon its answer of December 4, 1907. 

Pleadings of opposing creditors. 

The many demurrers filed in the causes were previously overruled, as appears from 
the report of the special master filed November 18, 1907, to which no exceptions were 
filed. Answer was made to the original petition, denying its allegations by the follow- 
ing creditors, in addition to the second petitioning creditors, Sam Locasio, B. F. 
Rod en Grocery Co., M. B. Dubose, and Devorkin Brothers. On December 20, 1907, 
the above creaitors and W. L. Delheim & Co. moved to strike out the proposed amend- 
ment filed November 29, 1907, and the same creditors on January 16, 1908, filed their 
objections to the motion of the bankrupt to withdraw its answer filed January 13, 1908. 
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Amendments. 

The subject of amendments has been discussed so fully in the report of the special 
master, filed December 6, 1907, that further discussion of the same wiU be pretermitted 
here. The conclusion there arrived at, that the granting or refusing the same was a 
matter of judicial discretion, is adhered to. 

Petition to join in original petition. 

The Southern Clay Manufacturing Company, Miller & Hart, and the Cahaba South- 
em Coal Mining Company, on January 13, 1908, filed their petition for leave to enter 
their appearance and to join in the original petition in causes? Nos. 7977 and 239 herein. 
This appearance and joinder is asked under section 59, subdivision of the bankruptcy 
act, wmch provides: "(/) Creditors other than original petitioners may at any time 
enter their appearance and join in the petition, or file an answer and be heard in oppo- 
sition to the prayer of the petition." 

The courts have granted such applications when requested . Judge Toulmin says in a 
recent cause, "Creditors other than the original petitioners may, at any time, enter 
their appearance and join in the petition, and creditors so joining in a petition subse- 
quent to its filing may be reckoned in making up the number of CTeditors and amount 
of claims required by the act to support the petition. 

In re Crenshaw, 156 Fed . , 638 ; in re Romanow, 92 Fed . , 210. 

Amendments to Nos. 7980 and 240. 

The petitioning creditors in causes 7980 and 240, after the evidence and arguments 
on all of the causes was completed, filed an application to amend their original peti- 
tion, supported by affidavit, and the proposed amendment, setting up additional 
alleged Acts of bankruptcy. The application shows that these additional alleged acts 
of bankruptcy only came to their knowledge upon this hearing; they are: (8) That 
respondent committed an act of bankruptcy by transferring $3,977.25 to the Alabama 
City, Gadsden and Attala Railroad Company, in October, 1907, with intent to hinder 
and delay its creditors; and (9) that respondent committed an act of bankruptcy by 
transferring $5,000 to the Sayre Mining and Manufacturing Company, on October 22, 
1907, with intent to prefer said company over its remaining creditors, and as therein 
stated. 

The alleged bankrupt demurred to and answered this amendment. 

Act of bankruptcy sd^eged in original petition. 

The only act of bankruptcy alleged in the original petition is that provided for in 
section 3 (5) of the bankruptcy act '^3 * * * (5) admitted in writing his inability 
to pay his debts and his willingness to be adiudged a bankrupt on that ground.'* 

In proving this allegation there was offered in evidence a certified copy of a resolu- 
tion passed by the board of directors, and letters written in pursuance of the same. 
The resolution was as follows: 

''Whereas certain creditors have threatened to institute proceedings in voluntary 
bankruptcy against the company and thereby secure advantages in the appointment 
of temporary receiver, and in order to avoid permitting them to secure this advantage, 
we deem it to the benefit of all interested that the assent of the company be given to 
the appointment of a temporary receiver or receivers in bankruptcy, if it becomes 
necessary. 

"Now, therefore, be it 

^'Resolvedy That O. R. Hood, attorney for the company, be, and he hereby is, 
authorized and empowered to represent the company generally in any sujt or suits 
or bankruptcy proceedings that are now pending or tnat may be brought against the 
company looking to the placing of it in involuntary bankruptcy and to the appoint- 
ment of temporary receivers, and that he be, and is hereby, given full power and 
authority to exercise his* discretion in agreeing in the name of and on behalf of the 
company in such a proceeding to the appointment of a temporary receiver or receivers 
and to authorize and give its assent to all things necessary or expedient in connection 
therewith." 

The letters written in pursuance ot the same were as follows: 

Birmingham, Ala., October 2Aj 1907. 
Sayrb Mining and Manufacturing Company, 

Birmingham y Ala. 
Gentlemen: In regard to your claim against the Southern Steel Company, I b^ 
to say that we are in a position where we can not pay it. We regret to make this 
statement and admission, and under these circumstances we are forced to make the 
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admission to you, and to all others concerned, that the Southern Steel Company is 
unable to pay its del)i8 and is willing to be adjudged a bankrupt on that ground. 
Very truly, yours, 

Southern Steel Company, 
By O. R. Hood, Attorney. 

Birmingham, Ala., October 24j, 1907. 
Sayre Mining and Manufacturing Company, 

Birmingham, Ala. 
Gentlemen: I regret very much to state that the Southern Steel Company is unable 
to pay its debts and is willing to be adjudged a bankrupt on that ground. 
Yours, truly, 

Southern Steel Company, 

E. T. SCHULER, 

Vice-Presidefnt. 

The evidence as to the meeting of the board of directors and as to what was done 
at the same was very voluminous, and all was received in order that all of the actual 
facts might be known. These show substantially that the failure to get the money 
was made kno^^Ti, it was acknowledged that it could not pay its debts, and it was 
agreed that bankruptcy was the proper form and that all were willing for it to take 
that course. The attorney of the company was directed to draw up the necessary 
resolutions to effectuate this purpose, and one of the directors dictated the "Whereas'* 
clauses as they appear in the minutes. No one connected with the company — officer, 
director, bondholdter, or stockholder — has ever disputed the fact that is was intended 
to do such an act as would enable some of its creditors to put it in bankruptcy, nor 
that its action was more in its own interest than for the interest of all of its creditors. 
The facts as they appear in the record are much stronger than any authority cited 
to the contrary. 

The report of the special master upon the hearing on the demurrers may be looked 
to for authorities discussing the principles of law involved herein. 

ACTS OF bankruptcy AS ALLEGED IN ORIGINAL PETITION AS AMENDED. 

In order that the proof may sustain the allegations of the petition as amended, as 
to the seven acts of bankniptcy therein set up, it is necessary to show that the alleged 
bankrupt is insolvent and that such payments were made with intent to prefer. 

Insolvency. 

In order to sustain the allegations of bankruptcy in the proposed amendment to the 
causes Nos. 7977 and 239 it is necessary to show that the alleged bankrupt was insol- 
vent at the time the petitions were filed, and much of the evidence offered was for or 
against this contention. 

There is more material evidence in this record upon the subject of solvency than 
the fact that on October 21, 1^07, the father of Moses Taylor, the president of the 
company, had loaned this company $1,500,000, to be delivered October 22, 1907. On 
that day the runs began on the banks and trust companies, the streets were blocked 
with anxious depositors and the money could not be obtained, and was not delivered. 
This may be looked to, with the other evidence upon this subject, the argument being 
that if the president of the company would allow his father to put that amount in it 
the entire personnel of the company must have, at that time, had unlimited faith and 
confidence in it. 

The consideration of the question of insolvency is further aided by the fact that it 
is looked to from the point of creditor only, and that consequently the stock, amounting 
to $10,000,000 of common and 815,000,000 of preferred, is not taken into account as to 
debt due creditors, and thus $25,000,000 of stock liabilities are disposed of. This 
stock may be an asset, as under the laws of Alabama no stock can be issued ''except 
for money, labor done, or money or property actually received." 

This great book lia])ility as to the internal affairs of the company may be changed 
into a positive asset, in so far as the creditors are concerned, and to such extent as 
may be necessar>^ to pay them. With this elimination the deficit and loss as shown by 
the consolidated balance sheet of September 30, 1907, disappear, and the excess of 
assets over liabilities would amount to $7,964,543.52. 

The question of solvency or insolvency is further aided by evidence tending to 
show what was the fair market value of these properties outside of and away-from the 
books. These parties were experts in their several lines, and approached the subjects 
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with care, and differed to some extent, but in the main agreed. The properties were 
valued separately and together, and it was shown, what is well known, that together 
they are more valuable man separated, as the possession of all thin^ necessary to 
convert the raw into the finished product necessarily adds to the value of each acre of 
material and of each productive machine when under one management. 

Exaviination of bankrupt on issue of insolvency. 

Exceptions are reserved to the action of the special master in sustaining objections 
to questions propounded to the officers of the alleged bankrupt, concerning its ''acts, 
conduct, or property," as provided in section 21 of the bauKruptcy act, not within 
the issues now referred. 

The acts of bankruptcy charged in the proposed amended petition are 7 in number, 
and are under section 3, subdivision 2, of the bankruptcy act. This provision is: 

"(2) Transferred, while insolvent, any portion of his property to one or more of 
his creditors with intent to prefer such creditors over his other creditors." 

Subdivision of said section 3 provides: 

'\d) Wlienever a person against whom a petition has been filed as hereinbefore 
provided in the second * * * subdivision of this section takes issue with and 
denies the allegation of his insolvency, it shall be his duty to appear in court on the 
hearing with the books, papers, and accounts, and submit to an examination and give 
testimony as to all matters tending to establish solvency or insolvency, and in case cf 
his failure to so attend and submit to examination the burden of proving his solvency 
shall rest upon himself. ' ' 

The alleged bankrupt appeared, as shown by the testimony and as hereafter more 
fully explained, and the special master, having held that it had acquitted itself of 
the burden of proving its solvency cast upon it by the statute and that this burden of 
proving insolvency rested upon the creditors asserting it, held, further, that the exam- 
ination of the alleged bankrupt was limited to the issues referred, and that it was 
not then subject to the general examination provided for a bankrupt in the statute. 

There may be authority for a general examination of the alleged bankrupt prior to 
adjudication, but it has been produced. Upon this subject it is said by Judge Toulinn 
in the case In re Crenshaw (1^5 Fed. Rep., 271): 

"In the case of an involuntary bankruptcy proceeding, like the one under considera- 
tion, a petition is filed, and it may be seen that the bankruptcy proceedings are pend- 
ing, non constat the alleged bankrupt may never be adjudicatea a bankrupt. It ap- 
pears clear to me that the court should not order an examination ' concerning the acts, 
conduct, or property of a bankrupt' before the party concerning whose acts, property, 
etc., it is purposed to examine has been adjudged a bankrupt." 

At the commencement of the hearing the bankrupt appeared through one of its vice- 
presidents, E. T. Schuler; vice-president and general manager, Jones; its 

secretary, R. D. Carver; and its treasurer, A. R. Forsyth; its attorney, O. R.. Hood; 

one of its bookkeepers, Ferguson; and one of its land agents, Thornton. 

AH of its books and papers in Alabama were in the possession of the receivers, and they 
were produced by the receivers at the re(iuest of the said officers or some of them . Each 
of these officers submitted to examination, and it was held and reported elsewhere that 
the bankrupt had acquitted itself of the burden of proving its solvency, and that the 
burden of proving insolvency was cast upon the petitioning creditors who alleged the 
same. 

The hearing in this matter began January 9, 1908, and proceeded from day to day 
until the 18th. On January 14, 1908, M. R. McNeil filed his petition setting up that 
the bankrupt had not produced its minute book, stock-certificate book, and stock 
ledger, and prayed an order for the production of the same. 

The alleged bankrupt answered the said motion on January 15, 1908, setting up sun- 
dry defenses in its answer. Upon the hearing it developed that the Alabama minute 
book, as shown by the evidence, had been produced, and that the other books were in 
New York. 

It being apparent that the books could not be brought to the hearing before its con- 
clusion, the petition was declined in so far as this hearing was concerned. It is clear 
that the books will be material in case the respondent be adjudged a bankrupt, and its 
assets are not sufficient to pay its creditors, as legally unpaid stock subscriptions may 
be a material asset for the benefit of creditors. 

Section 1 (15) of the act of Congress relating to bankruptcy provides that: 

*'(15) A person shall be deemed insolvent within the provisions of this act wherever 
the aggregate of his property, exclusive of any property which he may have conveyed, 
translerred, concealed, removed, or permitted to be concealed or removed with 
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intent to defraud, hinder, or delay his creditors shall not, at a fair valuation, be suffi- 
cient in amount to pay his debts." 

What is a fair valuation of property under the peculiar facts of this case is a hard 
question to determine, and might vary more than a million dollars within a twelve 
months in accordance with the market prices of steel or iron. 

The syllabus of the case of Rutland County National Bank v. Graves (156 Fed. 
Rep., 168), says: 

**In determining the question of a bankrupt's insolvency at the time he made a 
payment to a creditor, as bearing upon the question of his intent to give a preference, 
his property should be taken at a fair valuation, and not at the amount it afterwards 
brought when sold at auction by the trustee in bankruptcy." 

Intent to prefer. 

It is also necessary to sustain the allegations of bankruptcy in the proposed amend- 
ment to the causes Nos. 7977 and 239 that the alleged payment should have been made 
as therein set out, and that such payments should nave been made with intent to 
prefer such creditors over the remaining creditors or some of them. 

The alleged pavments with intent to prefer are set forth as 7 distinct acts of bank- 
ruptcy and are alleged to have been made to (1) The Block Pollak Iron Company, 
(^) Shook & Fletcher, (3) Decatur Car Wheel Works, (4) Moore & Handley Hardware 
Company, (5) Birmingham Boiler Works, (6) Prowell Hardware Company, and (7) 
WimDerly-Thomas Hardware Company. 

The great weight of all the evidence tends to show that the debts alleged did not 
exist at all; or that payments upon the same were made in the ordinary course of 
business, although there is some testimony to the contrary. 

The case of Goodlander v. Atwood (18 Am. B. R., 510) holds that: 

"Payments of $100 and $121.15 made within the four months periods by a debtor 
who did not regard himself as insolvent, but was so in fact, in the sense in which the 
word is used in the bankruptcy act of 1898, to bona fide creditors in the ordinary 
course of his business, which the evidence shows he expected to continue and meet 
his obligations as tliey fell due, will not be held to have been made with intent to 
prefer within section 3 (2) and are not acts of bankruptcy. 

Receivers, 

The coiut has appointed four receivers in this cause, Messrs, T. G. Bush, chairman* 
Edgar, L. Adler, Joseph O. Thompson, and Elijah G. Chandler. One of the issued 
in the cause is the motion to first hear causes 7980 and 240 in preference to causes 7977 
and 239, the same being raised by the 6, 7, 8, and 9 grounds of said motion, which are 
as follows: 

"6. The said petition of the Birmingham Coal and Iron Company et al. against 
the Southern Steel Company is an attempted evasion of the bankrupt law, and is a 
.friendly proceeding in and to the interests of the bankrupt, and should not be enter- 
tained and considered by a court of law and justice. 

"7. The said alleged petition of the Birmingham Coal and Iron Company et al. 
against the Southern Steel Company is in fact a proceeding at the instance and with 
the consent, agreement and connivance of the said bankrupt, and in the evasion of 
the bankrupt law, and is not a hostile proceeding as contemplated by the law in such 
proceed ingg. 

"8. Tlie ssjid alleged petition of the Birmingham Coal and Iron Company et al. 
against the Southern Steel Company was instituted fraudulently at the instance of 
the bankrupt upon an alleged act or acts committed in pursuance of an intention 
to evade the bankrupt act and to place the property of said bankrupt in the possession 
and under the control of the parties friendly to the said bankrupt and hostile to the 
interests of t^e general crovHtors of the said bankrupt. 

" 9. Said alleged proceedings in bankruptcy by the said Birmingham Coal and Iron 
Company et al. against the Southern Steel Company were conceived and are being 
prosecuted as a fraudulent evasion of the bankrupt law and in the interest of said bank- 
rupt, for the purpose of placing the propertj^ of the said bankrupt in the possession 
and under the control of the friends of the said bankrupt, and not for the interests of 
all creditors of the said bankrupt." 

Evidence was offered in support of these issues, and the same tended to show that 
a week or ten days before the petitions in bankruptcy were filed that J. D. Lacey, one 
of the directors of the respondent, had arranged with Edgar L. Adler and his brother, 
Morris Adler, to act as receivers of the company, in case of necessity, and that when 
the necessity did arrive, and before the petition was presented to tne judge, that he 



NOMINATION OF OSCAB B. HUNDLEY. 288 

and his brother allowed their names to be inserted in the petition for receivers and 
decree of appointment, and made bond prior to and in contemplation thereof. It 
seems, however, that when the petition was presented to the judge that the other 
creditors were present by their attorneys, and demand was made of the judge through 
them that the unsecured creditors should be represented by some additional receivers, 
which demands were set forth in their petition for receivers, filed at 9 a. m. on October 
25, 1907, the day succeeding the filing of the petitions in causes 7977 and 239, and the 
day of the fi ling of the petitions in causes 7980 and 240. The alleged bankrupt appeared 
in court and requested the appointment of the Messrs. Adler. It may consequently 
be set down as an admitted lact in this case that the alleged bankrupt arranged for 
and promoted the appointment of the Messrs. Adler as its receivers, and that creditors 
opposed this in the interest, as was stated, of themselves and of unsecured creditors. 
In this condition of affairs the court appointed Edgar L. Adler, a man of marked 
financial ability, Joseph O. Thompson, one of the largest individual landowners in 
the State, and Elijah G. Chandler, a man of vast experience in the handling of com- 
missary stores. It also appeared that Edgar L. Adler was not interested in, or con- 
nected with, or owned a share of stock in the alleged bankrupt. 

It will be recalled that the financial panic was at this time in full force over the 
country with no indication of its end. On October 30, 1907, two of the receivers, 
Joseph O. Thompson and Elijah G. Chandler, reported to the court that there was 
difference in opinion among the receivers and that the concern could not be financed 
in such condition and asked for instructions. Thereupon the court further heard the 
matter, and during the hearing Edgar L. Adler testified that they (Messrs. Adler) could 
not finance it. Upon this hearing as to who could finance it the court appointed T. G. 
Bush, chairman of the receivers, upon his undertaking to do what could be done in 
this direction; his testimony is in this record; and it will be admitted thkt if the 
impossible could have been done, he was the man to doit. He failed, not because he 
could not manufacture steel and steel products profitably, but because, as shown by 
the receivers' report, there was no market to sell them for upon any reasonable cash 
return. The properties were shut down, as were large parts of similar properties of the 
T. C. I. & R. R. Co. and of the S. S. S. & I. Co., similar concerns in this district. 

There is other evidence in the record tending to support the charge of collusion 
between the bankrupt and the Messrs. Adler, but it can not be said that it was neces- 
sarily a fraudulent collusion. It was manifestly under all of the authorities the duty 
of the court to first care for the unsecured creditors by the appointment of disinter- 
ested receivers. The authorities quoted do not support the contention that such col- 
lusion is necessarily fraudulent. 

Justice Lacombe says In re Moench (150 Fed. Rep., p. 688): 

" It is no doubt true that by committing either the fourth or fifth acts of bankruptcy, 
where three creditors stand ready at once to take advantage of it by filing a petition, 
the corporation achieved the object which the act forbids it to secure by its own vol- 
untary petition, but its doing so is not such a 'fraud upon the act' as to prevent the ' 
application of the plain language of the act as to the facts presented." 

Judge Holt says In re Duplex Radiator Company (142 Fed., p. 907): 

"But the mere fact that a corporation admits in writing its inability to pay its debts 
and its willingness to be adjudged a bankrupt on that ground, and thereupon requests 
certain creditors to file an involuntary petition, constitutes no ground of defense to 
the proceeding by a creditor who opposes the adjudication." 

The present case is stronger than the latter authority, as the bankrupt undeniably 
sought to have a hand in the management of its estate after bankruptcy in so far as 
such would exist by the selection of those who were intended to manage it. 

The cases In re Bates Machine Company (91 Fed., 625) and In re Independent 
Thread Company (131 Fed., 998) seem to favor the contention that the collusion set 
up is sufficient to defeat the first petition; but the tendency of the decisions is to 
allow corporations to promote their own bankruptcy, although it does seem to be 
against the letter of the statute. The saving proposition evidently is that the court 
should not and will not allow the net result of such collusion to occur, but will, by 
the appointment of sufficient and disinterested persons to represent both the^bankrupt 
and the creditors, conserve and preserve the interest of all, having special regard to 
that of none. 

It thus seems clear on the facts that the judge would not have been justified in 
appointing the Messrs. Adler as receivers, and the decisions are without exception 
to this effect. Judge I^chren says. In re Hanson (156 Fed. Rep., 717), of trustees, 
and what he says is much more applicable to receivers: 

*'It often happens that it becomes the duty of the trustee to actively antagonize the 
bankrupt by efforts to discover secreted assets, or to set aeide conveyances aa fraudu- 
lent, or to recover preferences. There should be no color or basis for suspicion of any 
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partiality or sense of obligation on the part of the trustee toward the bankrupt* 
Hence, nowever high the character of a proposed trustee may be, the active inter- 
ference of the bankrupt in favor of hie appointment will render him practically 
ineligible to appointment as trustee in ^hat bankruptcy." 

(See also, In re McGill, 106 Fed., 57, 45 C. C. A., 218; In re Rekersdiee, 108 Fed., 
206; In re Henshel, 109 Fed., 861.) 

Summary. 

As has been before pointed out, this large estate is fn the possession of the court 
through its receivers, and all of the orders relating to the same have been made in 
causes Nos. 7977 and 239; these orders have been many, including the contracts and 
obligations and certificates of the receivers for large sums of money. All of this must 
primarily rest for a legal basis upon the original petition filed herein, and that has 
Deen attacked as entirely insufficient in law by creditors who have the legal right to 
make the attack and who probably might be under some moral obligation to make 
the same if they believed the collusion alleged and proved amounted to and was 
intended to defraud the creditors or any of them. A careful examination of the peti- 
tion in the light of the statute and of the decisions may lend a judge grave doubts 
as to its legal sufficiency to bear the burden placed upon it. Again, if the petition 
should be dismissed, such nullifying effects upon the many orders of the court and 
actions of the receivers would be far-reaching and disastrous and may lead the court 
to do anything it could legally do to avoid such consequence, the direct effect of 
which would be to place a large liability upon the bond given by the petitioning 
creditors and to further disturb the unsecured creditors, who are entitled to the first 
consideration of the court. 

On the other hand, the allegations of the original petition in the causes Nos. 7980 
and 240, now sought to be incorporated in causes Nos. 7977 and 239 by amendment, 
are made the subject of a well-directed attack by the latter petitioners and under 
the evidence might be considered ouite as doubtful in matter of fact as the former 
may be in matter of law. This condition of the record was not brought about by the 
court, but it has to be faced whether or not its mere statement might be considered 
as a criticism upon counsel on both sides of the cause, as it is intended to criticise the 
facts, not the attorneys. But in view of the large interests involved and the baneful 
effect of dismissing one or all of the petitions, and the wide discretionary powers of 
the court, it seems that the court should exercise that discretion to the end that the 
estate may be preserved for those first entitled to it, and such action is recommended ; 
should this be done, the alleged bankrupt will be so adjudicated upon all of the acts 
of bankruptcy set up and proved, and the court will find support for its action on th^ 
one or the other basis, and such will be invulnerable to legal attack in the future, 
and the administration of the estate will proceed for the benefit of the unsecured 
creditors, who, in some sense, are the wards of the courts of bankruptcy. 

Recommendations. 

I 
It is recommended that the court grant the application of the petitioning creditors 
in causes Nos. 7977 and 239 to amend their petition as set forth in the amendment 
filed November 29, 1907, as modified by the decree of this court of January 7, 1908, 
so as to incorporate therein all of the acts of bankruptcy set up by the opposing cred- 
itors in their causes Nos. 7980 and 240. 

2. It is recommended that you grant leave to the Southern Clay Manufacturing 
Company, Miller & Hart, and the Cahaba Southern Coal Mining Company to enter 
their appearance and join in the original petition in causes Nos. 7977 and 239, as set 
forth in their petition January 13, 1908. 

3. It is recommended that the petition of the alleged bankrupt, January 13, 1908, 
to withdraw its first answer filed November 4, 1907, be granted, and that the motion 
of William L. Delheim & Co., filed December 7, 1907, to strike out its second answer, 
filed December 4, 1907, be denied. 

4. It is recommended that you grant leave to the petitibning creditors in causes 
Nos. 7980 and 240 to amend their petition as set forth in their proposed amendment, 
filed January 17, 1908, to be further heard when those cases are heard. 

5. It is recommended that the court do adjudicate the Southern Steel Company a 
bankrupt, upon the petitions in causes Nos. 7977 and 239, as amended, reserving 
Buch questions as it may seem proper to do. 

January 21, 1908. 

Sterling A. Wood, 

Special Master. 
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Decree of transfer, consolidation, and adjudication — In the district court of the United 
States for the northern district of Alabama. 

- No. 7977. In re Birmingham Coal and Iron Company et al., petitioners, v. Southern 
Steel Company, respondent, in bankruptcy, southern division. No. 239. In re Bir- 
mingham Coal and Iron Company et al., petitioners, v. Southern Steel Company, 
respondent, in bankruptcy, eastern division. No. 7980. In re Du Bose Brothers 
Iron Company et al., petitioners, v. Southern Steel Company, respondent, in l>ank- 
ruptcy, southern division. No. 240. In re Du Bose Brothers Iron Companv et al., 
petitioners, v. Southern Steel Company, respondent, in bankruptcy, eastern division. 
No. 8188. In re Southern Cement Company et al., petitioners, v. Southern Steel 
Company, respondent, in bankruptcy, southern division. No. 250. In re Southern 
Cement Company et al., petitioners, v. Southern Steel Company, respondent, in 
bankruptcy, eastern division. 

This matter coming on to be heard on the several petitions as above set forth, and all 
the other proceedings of petitioning creditors, to have the said Southern Steel ('om- 
pany, a body corporate, adjudicated a bankrupt, come the parties by their attorneys 
in open court, including the said bankrupt, and all creditors who have entered an 
appearance in these proceedings, whereupon the court proceeds to hear arguments as 
to the matters now pending, and duly examines and considers the same. 

And it appearing to the satisfaction of the court that said parties and the proceedings 
thereon pending in the said eastern division of the said northern district should be 
transferred to the said southern division of the said northern district, and no ol)jection 
being made to the same, it is ordered, adjudged, and decreed that the said petitions 
now pending in the said eastern division and all proceedings thereunder be and they 
are hereby transferred from the United States district court for the eastern division of 
the northern district of Alabama to the United States district court for the southern 
division of the northern district of Alabama, sitting in bankruptcy. 

It is further ordered, adjudged, and decreed, that the application of the petitioning 
creditors in causes Nos. 7977 and 239 to amend their said petitions, as set forth in the 
amendment filed November 29, 1907, as modified by the decree of this court of Jan- 
uary 7, 1908, be and the same is hereby granted and the said amendment is allowed so 
as to incorporate therein all the acts of bankruptcy act set up by petitioning creditors 
in causes No. 7980 and 240, as prayed. 

It is further ordered, adjudged, and decreed, that leave be granted to the Southern 
Clay Manufacturing Company, Miller & Hart, and the Cahaba Southern Coal Mining 
Company to enter their appearance and join in the original petition in causes Nos. 
7977 and 239, as set forth in their petition of January 13, 1908. 

It is further ordered, adjudged, and decreed, that the petition of the alleged bank- 
rupt, filed January 13, 1908, to withdraw its first answer filed November 4, 1907, be 
granted, and that the motions of William L. Delheimer & Co., filed December 7, 1908, 
to strike out the said second answer of the said bankrupt, filed December 4, 1907, be 
and the same is hereby denied. 

And it appearing to the court that all of the said original and amended petitions, 
and all of the proceedings therein, should not be consolidated and proceed henceforth 
in the said United States district court for the southern division of the northern 
district of Alabama as one cause, and no one objecting to such consolidation. 

It is further ordered, adjudged and decreed, that all and each of the said causes 
made by said original and amended petition and all of the proceedings thereunder, 
be and the same are hereby consolidated, and shall henceforth proceed and be c^on- 
duct^d as one cause in the said United States district court for the southern division 
of the northern district of Alabama. 

And it appearing to the court that it is admitted in open court by all of the parties 
to these proceedings, including the bankrupt, that acts of bankrupt(;y for the adjudi- 
cation of the said Southern Steel (^ompany, a bankrupt, are alleged in each of the said 
petitions, and exist, and that causes Nos. 7977 and 239 as amended allege all of the 
said acts of bankruptcy contained in the other petitions, except those set up in causes 
Nos. 8188 and 250, as well as independent acts of bankruptcy; and it appearing 
from the report of the special master, and from the evidence before him, that an 
adjudication should he had upon the grounds and for the causes set up in the said 
petitions as amended, and that there is no necessity for passing upon the exceptions 
herein filed, all of the said causes being now consolidated and all of said parties 
admitting in open court that the said respondent should at this time be in this con- 
solidated proceeding now adjudged a bankrupt: 

It is further ordered, adjudged and decreed, that the Southern Steel Company, a 
corporation, be and is hereby adjudged a bankrupt within the true intent and inean- 
. ing of the act of Congress relating to bankruptcy. 
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It is further ordered, adjudged and decreed, that Sterling A. Wood be and he is 
hereby appointed referee in bankruptcy in the above entitled causes, it being deemed 
necessary that such appointment be made to assist in expeditiously transacting the 
bankruptcy business pending in the said district, and he will give bond as such 
referee m the sum of ^,000, with condition and with surety as recjuired by law. 

It is further ordered, adjudged and decreed, that the first meeting of the creditors 
of the said bankrupt be held on Monday, February 3, 1908, at 10 o'clock a. m., and 
that due notice of the same be given to all parties in interest; and that said meeting 
be held in the Government building at Birmingham, Ala. 

All other questions are specially reserved. 

Done in open court this the 21st day of January, 1908. 

Oscar R. Hundley, 
United States District Judge. 

A true copy. 

Sterling A. Wood, Referee. 

2/7/8. 



Report of referee to judge as to election of trustee in the district court of the United States 
for the northern district of A lahama. 

No. 7977. In re Birmingham Coal and Iron Company et al., petitioners, v. Southern 
Steel Company, respondent, in bankruptcy, southern division. No. 239. In re 
Birmingham Coal and Iron Company et al., petitioners, v. Southern Steel Com- 
pany, respondent, in bankruptcy, eastern division. 

Present and presiding, Hon. Oscar R. Hundley, judge of said court. 

Present: Sterling A. Wood, special referee. Campbell & Johnson, Percy & Benners, 
and E. H. Dryers, attorneys for receivers. Powell & Blackburn, R. B. Smyer, A. G. 
and E. D. Smith, Tillman, Grubb, Bradley, and Morrow, A. Leo Oberdorfer, Thomp- 
son & Thompson, Lee J. Marx, A. Latardy, Z. T. Rudolph, I. D. Hobbs, A. C. and 
H. R. Howze, M. J. Gregg, W. S. Burrow, E. C. Crowe, John F. Williams, John Dickey, 
jr., G. G. Fletcher, C. W. Roberts, and others, representing creditors as attorneys. 
O. R. Hood, attorney for the respondent. 

After the court was opened, Mr. Bradley asked if the officers of the corporation 
would be present for examination, as he thought that that would be to the advantage 
of all to have an examination. 

The special referee stated that this meeting was for the examination of the bank- 
rupt and election of the trustees, and such other matters as might come up. He also 
stated that most of the officers of the corporation had been examined. 

Mr. Bradley. I was not present at that examination, so do not know what trans- 
pired. I particularly wanted to know about the formation of the company. 

The Court. That examination of the officers of the bankrupt corporation can be 
held later. 

Mr. Bradley. Yes, sir; but it would have great effect now on the election of the 
trustees. 

The Court. That is correct. But you can still have your remedy by a motion before 
the court. 

Mr. Bradley. It is easier to elect the right person than to elect the wrong person 
and afterwards remove him. 

The Court. It seems to the court that the information you desire so that you can 
satisfy yourself representing your creditors as to how you shall vote in the matter of 
electing a trustee. I am not inclined to delay anything in reference to this matter. 
I want the trustees elected to-day. I think you have your remedy if the later devel- 
opments show that a person elected as trustee is not fit and competent to serve. To 
examine the bankrupt means a lot of work and a lot of time. It would take more than 
two weeks to get through with the examination of the bankrupt. 

Mr. Bradley stated that it was his opinion that the ej^amination would not take 
more than a day or two. 

The (;OURT. You suggest the postponement of the election of the trustees until the 
bankrupt can be exammed? 

Mr. Bradley. Yes, sir. 

Mr. Powell. On the hearing before the special master, we only went into the 
question of solvency or insolvency. The receivers then demanded the stock record, 
and so forth, of this bankrupt, which Mr. Bradley desires to see. These have not 
been produced. 

The Court. Was any reason given as to why they were not produced? 
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Mr. Hood. The books the gentleman speaks of are the stock book and the certifi- 
cate book. 

Mr. Powell. The entire record of the business. 

Mr. Hood. These are in New York, in the hands of the trust company. We will 
endeavor to produce these books here at any time we can. The bankrupt can not 
promise to get them. 

Mr. J. J. Willett, attorney for sundry creditors, arose and said: I trust you wiD 
not put off the election. I tnink that it would take three or four weeks to so examine 
the bankrupt. The examination would have to show who owned the shares of stock, 
what was tne consideration, and so forth. It may have to be adjourned and con- 
tinued in New York. I represent the largest unsecured creditor, I believe. I believe 
that the trustees elected to-day will do their full duty, and that the court will see to 
this. The examination held was merely a preliminary examination to find about the 
solvency of the bankrupt. As Mr. Bradley says, I take it the main security of the 
imsecured creditors is stockholder's liabilities under the laws of Alabama. This 
ought to be prosecuted with the utmost vigor, and that therefore the election of the 
trustees is necessary. I think that the examination of the bankrupt will be then 
next in order. It will take several weeks to find out who are the stockholders, what 
they paid for their stock, and where they reside, and so forth. 

Mr. Benners. I do not think a useful purpose would be subserved by postponing 
the election of trustees for an examination of the bankrupt. It is a matter of common 
knowledge that an examination has been held. There has already been some evi- 
dence adduced as to the stockholders' liability. As a matter of course, the trustees 
elected have the duty of enforcing the matter of this liability. The facts first have to be 
obtained, and then the lawsuits m regard to the matter can be started. Whoever are 
elected as trustees, it will certainly be their duty to enforce the liability if it exists. 
The trustees can get a great deal of information out of the books, and then an examina- 
tion of the bankrupt will do a lot of good. It occurs to me that whoever conducts 
the examination of the bankrupt should have in his possession all the facts and all 
the light possible. If we were to go into an examination of the bankrupt to-day, 
nobody would be properly able to conduct an intelligent examination. After the 
trustees have gotten up facts they can turn these over to tlieir counsel, and have an 
examination which will be much better. There are other reasons that make it impor- 
tant that the trustees be elected now. Speaking for the creditors, which I represent, 
it is our desire to have the election of the trustees now and the examination of the 
bankrupt then following. 

Mr. Oberdorfer. I agree with Mr. Bradley. I desire also to show the additional 
reason that from its inception the bankrupt has attempted to control the adminis- 
tration of this bankrupt estate. We creditors who have opposed that attitude during 
the entire proceedings have reason to fear that this is the most critical period in that 
effort to control the trustees. We fear that in making a slate, as it is rumored has been 
made, the bankrupt has played a certain part, and this should be investigated. 

On being questioned as to who composed this slate, Mr. Oberdorfer said: The news- 
papers day after day have named the candidates. The bankrupt, or some of the officers 
of the bankrupt corporation, were present and took a prominent part in the meeting 
of some of the creditors held sometime ago. That is one of my objections to holding 
the election before we hold the examination. 

The court here stated : Here are many parties before me who are interested in the 
estate. The matter has been in the hands of the receivers. I know judicially, I can 
say, that there is an effort to settle up this matter, and I think it is my duty as a judge 
to aid that as far as possible . What is the situation this morning? If I permit the elec- 
tion of trustees to go forward, there is a remedy for every creditor if an improper trustee 
is elected. There is a retoedy in a motion before me to investigate the character, 
fitness, or ability of the trustee. But if I postpone this this morning, I may do an 
irreparable damage thereby to the estate. So I feel it my duty to decide in favor of 
that course where a remedy is provided, and where no wrong can be done. Therefore 
I shall add that the election of trustees must proceed, and anyone feeling himself 
grieved by the personnel of the trustees elected has proper remedy before the law. 
This is the first time that a further examination of the bankrupt has been brought to 
my attention. If it had been suggested when the receivers were appointed, the exam- 
ination would have been completed by now. So I hold it is my duty to let the election 
of trustees proceed, and all parties in interest have their remedy by review of anything 
that the receivers or creditors may do in the election of said trustees. I therefore 
decide that the election of trustees must go forward, as previously advertised and 
notice given. The court will take a recess until 3 o'clock this afternoon, and the 
referee, Sterling A. Wood, will preside over the election of a trustee. 

Court was accordingly adjourned until 3 o'clock p. m., February 3, 1908. 
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In the district cmirt of the. United States for the northern district of Alabama. 

No, 7977. In re Birmingham Coal and Iron Company, petitioners, v. Southern Steel 
Company, respondent, in bankruptcy, southern division. No. 239. In re Birming- 
ham Coal and Iron Company etals., petitioners, v. Southern Steel Company, respond- 
ent, in bankruptcy, eastern division. 

Present and presiding. Sterling A. Wood, special referee in above-entitled cause. 

Present: Campbell and Johnson, Percy and Benners, and E. H. Dryer, attorneys 
for receivers. 

Powell and Blackburn, Percy and Benners, R. B. Smyer, A. G. and E. D. Smith, 
Tillman, Grubb, Bradley and Morrow, A. Leo Obedorfer, Thompson and Thompson, 
Lee J. Marx, A. Latardy, Z. T. Rudolph, I. D. Hobbs, A. C. and H. R. Howze, M. J. 
Gregg, W. S. Burrow, E. C. Crowe, John F. Williams, John Dickey, jr., G. G. Fletcher, 
C. W. Roberts, J. J. Willett, and others, representing creditors as attorneys. 

O. R. Hood, attorney for the Southern Steel Company, bankrupt. 

This the 3d day of February, 1908, the first meeting of creditors in the above-entitled 
cause was held, Sterling A. Wood, special referee in this case, presiding. 

Mr. Benners, representing a large number of unsecured creditors, put in nomination 
the names of W. II. Hassenger, John E. Morriss, and T. S. Kyle for trustees of the 
estate of the bankrupt in this cause. 

Mr. John Dickey, of Philadelphia, seconded the nomination of the three gentle- 
men for trustees, in behalf of the creditors he represented. 

Mr. Rudolph then nominated Messrs. W. H. Hassenger, J. O. Thompson, and T. H. 
Aldrich as trustees. (His remarks were lengthy and are therefore not set out.) 

Mr. Oberdorfer seconded the nomination of the three last-named gentlemen. 

Mr. Powell stated that it was his idea that the law required a list of all claims to be 
made and filed for the benefit of counsel. 

The court stated that several lists were already filed, but that in order to allow all 
attorneys ample time to file lists of the claims they represented, the court would 
adjourn until 2 o'clock p. m., February 3, 1908. 

When the court reopened the meeting of creditors at 2 o'clock p. m., Mr. J. O. 
Thompson stated that he had not authorized the nomination made by Mr. Rudolph 
and stated that if elected he would not serve. 

Mr. Rudolph rose and withdrew Mr. Thompson's name from nomination, stating 
that he had nominated him in hehalf of certain local creditors who had requested it. 

Mr. Benners moved that the three gentlemen receiving the highest number of votes 
■ be declared the trustees. This motion was seconded and carried. 

Mr. Rudolph seconded the motion, and desired to make an amendment that there 
be three trustees so that this should appear on the records. The court stated that as 
there had been three nominations by each side, it was taken for granted that the 
creditors desired three trustees. The motion was then carried. 

The referee then appointed Mr. H. C. King, jr., and Mr. C. R. Wood to tabulate 
the vote and Mr. Forsyth and Mr. H. R. Howze to overlook and assist in the tabulation. 

Mr. Powell objected to the claim of R. D. Burnett Company, because it was a pre- 
ferred claim. It was laid aside and not counted in the voting. 

Mr. Rudolph objected to the claim of the Birmingham Packing Company, same 
reason, which was laid aside and not counted in the voting. 

Mr. Marx objected to the claims of Trotter Brothers and Chattanooga Southern 
Railway Company, alleging a preference. Mr. Marx's objection was overruled and 
he" excepted thereto. 

Mr. Marx objected to the five claims represented by Messrs. Tillman, Grubb, Bradley 
and Morrow, stating as reasons that the nomination of these men was made at the 
interest and solicitation of the bankrupt, and because many preferences had been 
created in certain of the claims by payments within the four months' limit, and offered 
to introduce witnesses to show the formation of a certain committee of the creditors 
with the cooperation and at the instigation of the bankrupt. 

Attorneys on both sides of the question argued the matter. After hearing the argu- 
ments for and against, the referee overruled the objections of Mr. Marx. He excepted 
to said ruling of the referee duly then and there. 

Mr. Powell objected to certain claims represented by Messrs. Percy and Benners, 
stating as reasons that they were preferred, and were about to be voted at the instance 
of the bankrupt, and were not filed with the referee a sufficient length of time to allow 
inspection looking to determination of preferences, and also because the claims were 
secured. After argument on both sides, the referee overruled the objections of Mr. 
Powell, who then and there dulvtook exception to such decision of the referee. 

Mr. Powell objected to the Cosby claim, the Hammond Company claim, and the claim 
of Saebel Brothers, for the same reasons. The court overruled his objections, and 
thereupon he then and there duly took exception thereto. 
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After the conclusion of the voting, the tellers tabulated the result while a recess 
was taken. When the meeting reconvened, the following was the result handed in 
by the tellers, they agreeing: Mr. Hassinger received votes from four hundred and 
ninety-five claims, aggregating $922,768.90; Mr. Morriss, four hundred and seventy- 
one claims, $906,699:48; Mr. Kyle, four hundred and fifty-two claims, $903,517.33; 
and Mr. Aldrich, forty-six claims, aggregating $20,132.03. The court thereupon 
announced that Messrs. Hassinger, Kyle, and Morriss had been elected trustees of the 
estate of the bankrupt in this cause. 

On motion of Mr. Benners, seconded by Mr. Johnston, the meeting voted to recom- 
mend to the judge that the bond of the trustees be fixed at a joint bond of $100,000. 
After lengthy discussion, said motion was carried. The discussion was as to whether 
a joint or separate bond should be recommended. 

Mr. W. P. G. Harding, president of the First National Bank, moved as follows: "I 
desire to move that the thanks of the unsecured creditors and all parties interested in 
the Southern Steel Company are due to and are hereby tendered to Messrs. T. G. Bush, 
Eklgai* L. Adler, J. O. Thompson, and Elijah G. Chandler, receivers, who were 
appointed by United States Judge Oscar R. Hundley, for the prudent, careful, and 
able management of the trusts confided to their keepmg." 

The motion was seconded by Mr. Benners, of attorneys for creditors, and was carried 
unanimously, and it was so ordered. 

Mr. Benners moved that when the meeting adjourn it stand adjourned until the 
17th of February, at 10 a. m. This motion was seconded. After discussion, which 
lasted for some time, the motion was carried. Thereupon a recess of the meeting of 
creditors was declared and the referee reported the proceedings to the judge. 

The court reconvened about 3.30 p. m., Febniary 3, 1908, Judge Oscar Ft. Hundley 
present and presiding. 

The referee read to the court the result of the voting of the creditors in regard to the 
election of trustees, asking that the trustees elected by a majority in number and amount 
of claims be confirmed. 

Mr. Powell presented to the court certain objections to the confirmation of the 
trustees, in writing, which objections are attached to the report of the special referee 
to the court. 

After a long argument of Mr. Powell's the court overruled his said objections, and 
confirmed the three gentlemen, Messrs. Hassinger, Morriss, and Kyle, elected by the 
creditors, as the trustees in this cause. 

The court asked for a report from the receivers. 

Mr. Campbell, of attorneys for receivers, stated that the report was not yet com- 
pleted, ana asked that the receivers be given until February 20 to complete their 
report. The court granted this request, and it was so orderea. 

The referee reported that the creditors recommended a joint bond of $100,000 for the 
trustees. After discussion and after all had been heard from, the court ordered that 
the bond of the trustees be fixed at a joint bond of $100,000. 

Mr. Benners. I think the act contemplates that the court will appoint appraisers 
to appraise the assets of the corporation. 

Tne Court. I will do that, and will try to get men who are conversant with this 
business, men who are entirely disinterested. If I should happen to name any one 
who is interested, please call my attention to it, and I will name somelJody else. I 
will name them this evening. 

Mr. Benners here introduced to the court Mr. John Dickey, jr., of the Philadelphia 
bar and United States Supreme Court bar, and stated that Mr. Dickey desired to be 
permitted to practice here. 

The court stated that Mr. Dickey could practice here after having taken the necessary 
oath and paying the requisite fees. 

Thereupon the court went into recess until February 10, 1908, at 10 a. m. 



In the district court of the United States for the northern district of Alabama, southern 

division. 

No. 7977. In re Southern Steel Company, bankrupt, in bankruptcy. 

FIRST MEETING OF CREDITORS. 

To the Hon. Oscar R. ^UNDLEY, judge of said court. 

The imdersigned referee begs leave to report to your honor that the first meeting of 
the creditors of the said bankrupt was held at the Government building, in the city of 
Birmingham, Ala., on Monday, February 3, 1908, at 10 o'clock a. m., in accordance 
with the decree heretofore made by your honor on the 2d day of January, 1908. 
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Preeent: Sterling A. Wood, referee; Percy & Benners, attorneys for petitioning 
creditors; Campbell & Johnson & Dryer, attorneys for receivers; O. R. Hood, attorney 
for bankrupts; and other creditors and attorneys. 

The meeting was called to order by the referee and Mr. H. J. King and Mr. 0. R. 
Wood appointed secretaries and tellers. 

The following parties were then nominated for trustees of the said estate: 

Mr. Benners, of the firm of Percy & Benners, on behalf of the creditors represented 
by him, nominated the following three trustees: 

Mr. W. H. Hassinger, Mr. John E. Morriss, and Mr. T. S. Kyle. 

These noininations were seconded by Mr. John Dickey, jr., and other attorjieys. 

Mr. Rudolph, of the firm of Ward & Rudolph, nominated Messrs. W. H. Hassinger, 
J. O. Thompson, and T. H. Aldrich. 

Whereupon an adjournment on motion was taken until 2 o'clock in order that all 
creditors or their attorneys might have ample time within which to examine the 
claims on file. 

On reconvening at 2 o'clock, Mr. J. O. Thompson appeared and stated that he had 
not authorized his name to be used and that he did not desire to be elected trustee 
and could not accept the office if elected, and asked that his name be withdrawn, and 
personally requested that no vote should be cast for him. 

Mr. Rudolph stated that he had not been authorized to nominate Mr. Thompson, 
but had nominated him because of his well-known integrity and ability and fitness 
for the place, and because of the record he has made in serving the creditors as one 
of the receivers of the estate, but, in deference to his wishes, he withdrew his name. 

The meeting then proceeded to vote, and Mr. H. R. Howze, jr., was appointed to 
assist Secretary Wood and Mr. A. R. Forsyth was appointed to assist Secretary King. 

On casting up the vote the following was found to be the result: 

For Hassinger, Morriss, and Kyle |902, 636. 87 

For Hassinger, Aldrich, and Kyle 15, 195. 96 

For Hassinger, Aldrich, and Morriss. 4, 052. 61 

And the following is the vote by name, number, and amount: 



Name. 



Hassinger. 

Morriss 

Aldrich.... 
Kyle 



Number. ; Amount. 



495 ; $922,768.90 
471 906,699.48 
46 I 20,032.03 
452 ; 903,517.33 



And the result was declared accordingly. 

Upon motion the bond of the trustees was fixed at the sum of $100,000. 

Upon motion of Mr. Benners the meeting, when the same adjourned, should adjourn 
until Monday, February 17, 1908, at 10 o'clock a. m., for the examination of the 
bankrupt. 

A full report of the entire proceedings is certified to your honor, from which all that 
transpired at this meeting will be seen. 

Numerous objections were made to the rulings of the referee, and upon the conclu- 
sion of the meeting the objections to the confirmation of the trustees nerewith trans- 
mitted to your honor were filed. 

The undersigned referee has the honor to recommend that you will confirm the 
appointment of Messrs. Hassinger, Morriss, and Kyle as trustees of the said estate and 
fix their bond at the sum of $100,000, and that your honor will set some appropriate 
time for the receivers to make their final report. 

Witness my official signature this February 3, 1908. 

, Referee. 



Decree confirming trustees and appointing appraisers in the district court of the United 
States for the northern district of Alabama^ southern division. 

In re Southern Steel Company, bankrupt, in bankruptcy. 

This cause coming on this day to be heard and being submitted upon the report of the 
referee, Hon. Sterling A. W^ood, as to the nomination and election of Mr. W. H. Hassin- 
ger, Mr. John E. Morriss, and Mr. T. Stonewall Kyle, ^ trustees of the said bankrupt 
estate, and the recommendation of the said referee thereon being considered and undef- 
Btood by the court, 
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Tt is ordered, adjudged, and decreed that the election of the said three persons as 
trustees be, and the same is hereby, ratified and confirmed. 

It is further ordered, adjudged, and decreed that before taking charge of the propw- 
ties of the said bankrupt the said trustees shall make a joint bond in the sum of $100,000, 
of good and sufficient surety to be approved by the referee and conditioned according 
to law, to properly perform the duties of their office as such trustees. 

It is furtner ordered, adjudged, and decreed that J. W. McGueen, W. M. Drennen, 
and George Shirlin^, three disinterested persons be, and the same are hereby, appointed 
appraisers to appraise the real and personal property belonging to the estate of the said 
bankrupt set out in schedules now on file m this court, and report their appraisal to 
the court. Said appraisal to be made as soon as may be, ana the appraisers to be 
duly sworn. 

It is further ordered, adjudged, and decreed that the receivers heretofore appointed 
do make and file a report of their acts and doings as such receivers down to the time of 
the making of their said report, which said report shall be made by them on or before 
the 20th day of February, 1908; that until said report is made, said receivers be, and they 
hereby are, authorized and directed to proceed with the collection of all accounts and 
claims owing to the said bankrupt and the said bankrupt's estate, whether the same 
arose during their administration as such receivers or prior to that time; that the said 
receivers retain and keep any and all funds now in their hands or under their control 
as such receivers until they make their said report, but paying therefrom and from 
such collections as they may make all obligations which tney as such receivers have 
heretofore incurred under the authority of this court, and shall include in their report 
all such receipts and disbursements; that the said receivers be, and they hereby are, 
authorized and directed to retain possession of the books and papers of the bankrupt 
and of their receivership of said estate until until they make and file their said report, 
in order to close their administration in due and proper form; and that all other 
property of the bankrupt in the hands of the said receivers shall be by the said re- 
ceivers delivered to the said trustees hereinbefore named when the said trustees 
shall have filed their joint bond and fully qualified as provided by law. 

Done in open court in the city of Birmingham, this, the 3d day of February, 1908. 

Oscar R. Hundley, 

U. S. District Judge, 

A true copy, 
Sterling A. Wood, 

Referee. 



In the district court of the United States for the northern district of Alabama, south- 
ern division. In the matter of Southern Steel Company, bankrupt. In bank- 
ruptcy. 

At Birmingham, in said southern division of the said district, on the 2d day of No- 
vember, A. D. 1907. 

And now the said Southern Steel Company appears and for answer to the petition 
filed by Crane and Company, Roberts- Jonnson and Rand Shoe Company, Mt R. Mc- 
Neill, and M. B. Dubose denies that it has committed the several acts of bankruptcy 
set forth in said petition, or that it is insolvent, or that its principal place of business 
was, at the time of filing said petition, in the city of Birmingham, Jefferson County, 
Alabama, and avers that it should not be declared a bankrupt for any cause in said 
petition alleged; and this it demands that the same be inquired of by a jury. 

Southern Steel Company, 
(Signed) By O. R. Hood, Attorney, 

State op Alabama, Jefferson County: 

Personally appeared before me, J. L. Dillon, a notary public, in and for said county 
and State, R. D. Carver, who, being duly sworn, says that he is secretary of the South- 
ern Steel Company, and that the facts set forth in the foregoing answer are true. 

(Signed) R. D. Carver. 

Subscribed and sworn to before me this 2d day of November, 1907. 

(Signed) J. L. Dillon, Notary Public. 

A true copy: 

Sterling A. Wood, Referee. 
March 14, 1908. 

42158—08 16 
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* 

Mr. Wood also put in evidence the report of receivers to the cred- 
itors of Southern Steel Company and a stenographic report of the 
hearing before him on the petitions in bankruptcy against the South- 
em Steel Company. 

The subcommittee thereupon adjourned imtil Monday, February 
24, 1908, at 2 o'clock p. m. 



Washington, D. C, February 24^ 1908. 

The subcommittee met at 2 o'clock p. m. 

Present: Senators Dillingham (chairman), Knox, and Clarke of 
Arkansas; also Senator Johnston and Representatives Richardson, 
Clayton, and Craig. 

STATEMENT OF OSCAR R. HUNDLEY— Continued. 

Mr. Hundley. Before proceeding I wish to speak very briefly fur- 
ther in reference to a statement I made about Mr. Benners's testimony 
and in reply to a question by Senator Knox on page 359 of the recora. 

I stated that at the time Mr. Benners came to me at Huntsville on 
the morning of October 25, he stated orally that the Adlers would put 
up money to finance it. That statement was not intended to convey 
the impression that Mr. Benners made that statement as representing 
the Aolers, or by their authority. At that time he was representing 
the first petitioning creditors, with claims of $9,000, and the represen- 
tation made by him was like that made by other counsel present, that 
certain parties would put up money to finance it. But Mr. Benners's 
statement on page 5 of the record states in his way what passed 
between us, and I shall read that and comment upon it briefly : 

I stated to Judge Hundlej^ who the two Adlers were whom we suggested for receivers. 
The two Adlers were Morris, who is present here as a witness, and his brother. I 
stated — and these are facts — that they were men in that community of excellent ^repu- 
tations; that they, were men of large means, and at that time possessed a large amount 
of cash. They had on deposit several hundred thousand dollars. At that time the 
banks in Birmingham, as I judge elsewhere, were unable to make any loans at all to 
individuals on any security. 

Representative Buhnett. What was the date of that? 

Mr. Benners. October 24th, last. 

I presented to Judge Hundley letters from the two principal banks in Birmingham — 
the First National Bank and the Birmingham Trust and Savings Company — stating 
the qualifications of the Adlers, stating that they had just sold out their interest in 
another large similar corporation and had a large amount of money; that they had been 
very successful in the operation of this other corporation; and that they had the con- 
fidence of the business community; and that they were men of good business charac- 
ter and integrity. 

That is the statement. When I stated that they would ^* furnish/' 
I simply meant to state, as Vas the fact, and as was stated by Mr. 
Benners, that these men were in a condition to do it — that thev could 
do it. Neither the Adlers nor anyone representing them or claiming 
to represent them ever stated to me directly or indirectly that the 
Adlers had authorized them or that they were authorized to state 
that they would put up money to finance this institution. The first 
time that I ever had a statement from the Adlers, or any of them, was 
the statement in open court by Edgar Adler, five days after the 
receivers were appomted, that neither he nor his firm would put up 
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the money; and the record so shows that. In connection with that 
I refer to the testimony of Mr. Oberdorfer to the same effect (page 450 
of the record), and also to the testimony of Mr. Blackburn. 

Senator Knox. You have referred to a question I asked you, to be 
found on page 359, but I call your attention to a question I asked on 
page 358, reading: '^Do you mean when Benners presented the peti- 
tion which contains an averment of the ability of the Adlers to furnish 
the money if they were appointed,*' to which you replied, ^^ Yes.'' 

Mr. Hundley. Yes, sir. 

Senator Knox. As I understand you now in reference to that, you 
say that that is incorrect? 

Mr. Hundley. They said that they would furnish it, but they did not 
speak by authority of Adler. They w ere not representing the Adlers, 
but they were representing creditors of claims to the extent of $9,000. 
They simply stated that orally in the general conversation. In ref- 
erence to that I say I refer to the testimony of Mr. Oberdorfer and 
Mr. Blackburn, who were present at the time, and who have testified 
to the same effect. 

Representative Burnett. You did not make inquiry as to that at 
the time, did you? 

Mr. Hundley. No, sir; I did not have time. Those receivers were 
appointed within two hours from the time the petition was presented. 

Representative Craig. I did not get quite through. There are 
one or two other questions I wanted to ask Judge Hundley. 

Senator Dillingham. You may proceed. 

Representative Craig. How many times were you convicted in the 
county court at Huntsville ? 

Judge Hundley. One time. 

Representative Craig. Only once? 

Mr. Hundley. Only one time in my life. 

Representative Craig. That was in the county court of Madison 
County ? 

Mr. 'Hundley. Yes, sir. 

Representative Craig. Who is the present clerk of that court ? 

Mr. Hundley. I think Mr. Roper. 

Representative Craig. He has charge of those records ? 

Mr. Hundley. Yes, sir. In that connection I will say that I stated 
in my testimony that this was twenty-seven years ago, which it was. 
I stated in my testimony that I plead guilty. Now, that is my 
recollection of it. It may have been a conviction. I have not seen 
the record in twenty-seven years. I may have plead guilty, or it may 
have been a conviction; I do not know. There might be some record 
of my conviction, and these gentlemen might say, because I said 
"I plead guilty," that that means another case. 

Representative Richardson. Did you not say that Nick Davis, 
who was Judge Richardson's nephew, told you thaf if you did not 
plead guilty he would testify against you ? 

Mr. Hundley. No; my recollection is that Nick Davis said he 
would convict me if he had to go on the stand himself. 

Representative Richardson. Yes; and for that reason you plead 
guilty? 

Mr. Hundley. I did not say that. 

Representative Richardson. Well, he was a witness against you? 
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Mr. Hundley. My recollection is — if you have the record here I 
want to see it. I have not seen it for twenty-seven years. I think 
it is fair that I should see the record. 

Representative Craig. Here is the record. I was thinking of 
introducing it. 

(Hands a paper to Mr. Hundley, who examines it.) 

Mr. Hundley. Where is the record of the conviction? The record 
of the conviction is what I want. 'You have the certified copy of the 
conviction, I suppose — where I was convicted of gambling twenty- 
seven years ago. This shows an indictment and the name of a witness, 
but it does*not show the result. 

Representative Craig. But I can show it to you, if you will let me 
have it. My purpose, if the committee please, in introducing this 
was in answer to Judge Hundley's statement the other day that he 
was convicted without a jury — tried by Judge Richardson without a 
jury. 

Mr. Hundley. That is my recollection. 

Representative Craig. And that you were prosecuted by Davis, 
who was then solicitor, and that he told you that he would take the 
stand if you did not plead guilty? 

Mr. Hundley. I do not recollect that that was my statement. It 
was twenty-seven years ago, and I think I ought to have the record 
before me so as to refresh my memory. 

Representative Craig read the paper, as follows: 

Grand jury docket, Madison County, fall term, 1881, 



No. i Parties. 

64 I The State v. Oscar Hundley. 



Charge. 



Gaming.. 



How disposed of. 



TruebiU 



Name of witness. 
Geo. L. Davis. 



Minutes of county court, July term, July 27, 1881. 

3fate of Alabama v. Oscar R. Hundley. 812. 

]^ Comes Hem-y C. Jones, solicitor who prosecutes for the State in this behalf and 
also comes the defendant in his own proper person as well as by his attorneys. Solic- 
itor asks a nolle prosequi as to first count in indictment and moves to amend second 
count by striking out the words (or other thin^ of value): Amendment allowed by 
court and being put at the bar, hearing the indictment in this cause read to him, 
pleads not guilty thereto. . And defendant being asked in open court by the court if 
he will have a jury, defendant demanded a jury. Defendant's objection to reading 
the complaint overruled. 

And thereupon comes Sydney J. Mayhew and eleven other good and lawful men, 
who, being duly elected, empaneled, sworn, and charged well and truly to try the issue 
in this case ana a true verdict render according to the evidence, on their oaths, do say: 
We, the jury, find the defendant guilty and assess a fine of fifty dollars, which, not being 
presently paid, the defendant is asked in open court by the court if he has anything 
to say why the sentence of the court should not be pronounced against him, says nothing; 
wherefore the court sentenced the defendant, Oscar R. Hundley, to pay to the State 
for the use of Madison County fifty dollars for the offense committed and for costs 
one hundered and sixty-six 35/100 dollars, to which defendant excepted and tenders 
his bill of exceptions duly signed and makes bond, and is granted au appeal to the 
next term of the supreme court of State of Alabama. 

State of Alabama, Madison County: 

I, H. B. Roper, county clerk in and for the county of Madison, State of Alabama, and 
clerk of the circuit court, hereby certify that the attached sheet, numbered one, is a 
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true and correct copy or transcript of the grand jury docket " A " as appears on page 88 
in record of the county court of Madison County, Alabama; and sheet numbered two 
hereto attached, is a true and correct copy of the minute of the proceedings as shown 
by Minute Book No. 2, page 123, of the county court record in this office. 
Given under my hand and seal this Ist day of January, 1908. 

H. B. Roper, 
Clerk Circuit Court. 

Representative Craig. I also desire to get into the record that cer- 
tificate of Mr. Roper, clerk of court there — was he not? 

Mr. Hundley. Yes. 

Representative Craig. That paper is introduced for the further 
purpose of showing that Judge Hundley at that time demanded a 

Jury and was not tried by '* Judge Richardson without a jury'' — that 
16 was tried on an indictment and not on information and belief 
brought in by a little negro, as given in the testimony. 

Representative Burnett. And the solicitor was not Davis? 

Representative Craig. Not Davis. 

Mr. Hundley. Gentlemen, this is the merest quibble that I have 
ever seen. As stated by Judge WilHam Richardson, the solicitor of 
the circuit was Henry C. Jones. The solicitor for the county was a 
deputy, Nicholas Davis, appointed by Judge Henry C. Jones. As a 
matter of course, all pleadings and prosecutions would be in the name 
of the circuit soUcitor, and not in the name of his deputy solicitor, 
Nicholas Davis. 

Now, as to whether this is an indictment, you must bear in mind 
this was twenty-seven years ago; but my mind is being refreshed. 
This record from the grand jury, so far as I see, does not show that I 
was tried upon the indictment found by the grand jury. I am as 
positive as anything that that trial was upon the prosecution on 
information and belief of Dixie White. 

After the prosecution, all parties who played in Mr. Davis's office 
were summoned as witnesses before the grand jury and indictments 
were had before the grand jury against all parties who were in that 
office. And I presume that the indictment brought here is the same 
indictment that was brought after the prosecution of Dixie White. 

Senator Clarke, of Arkansas. Can the court on the motion of the 
prosecuting attorney prosecute on information and belief after an 
indictment of a grand jury? 

Mr. Hundley. Yes; it could at that time. 

Senator Clarke, of Arkansas. After an indictment? 

Mr. Hundley. Yes. 

Senator Clarke, of Arkansas. They could amend an information, 
but I did not know that they could amend an indictment. That was 
the accusation of the grand jury. Who was the Davis by whom the 
indictment was brougnt? 

Mr. Hundley. George L. Davis, brother of Nicholas Davis, and the 
first cousin of Judge Richardson. That is just the situation. Of 
course, if Henry C. Jones's deputy was prosecuting this case, it would 
be in the name of the circuit solicitor and not in the name of his deputy. 

Representative Burnett. The indictment, you mean? 

Mr. Hundley. Yes. If the deputy were present and the solicitor 
were absent, the papers would be in the name of the solicitor. 

Representative Craig. The reason I introduced that paper (which 
was already here) is because of the fact — you were absent some time 
ago, Senator Knox, and did not hear that part of the testimony in 
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in which Judge Hundley stated that he was guilty of this offense and 
plead guilty in the court. 

Mr. Hundley. That is my recollection of it. 

Representative Craig. That he was not tried by a jury. 

Representative Burnett. Not on a true bill. 

Representative Craig. Yes; and that it was on information and 
belief. 

Mr. Hundley. I plead guilty. 

Senator Knox. What difference does it make whether he was con- 
victed by a jury or plead guilty? The important fact was that he 
w^as guilty, was it not ? 

Representative Craig. I wanted to get the facts right on the record. 

Representative Richardson. All through the proceedings Mr. 
Hundley has been contending that he did not get a fair trial. 

Mr. Hundley. I beg your pardon. 

Representative Richardson. Well, let the record show. That 
paper was introduced just simply to show what the facts were. My 
two cousins played in the same game, and they were not indicted, he 
said. That is put in there, and will be further followed to show that 
effort on his part to inject into this case the fact that he did not get a 
fair trial because I happened to be judge of the court, and my cousin 
a deputy solicitor. Mr. Hundley also stated in connection with his 
evidence that the fee of $60 was given to Mr. Davis. Now that was 
not given to Mr. Davis. 

Senator Knox. Would he not be everlastingly estopped from claim- 
ing that he did not have a fair trial if he plead guilty? 

Representative Richardson. I think so, but the whole of it is 
based on the fact that he did not have a fair trial because I was 
judge. 

Mr. Hundley. My purpose in saying that had nothing to do with 
nor was it for the purpose of intimating that I did not have a fair 
trial, because the record shows that I plead guilty, and the record 
will show that I said also in answer to the questions of Judge Rich- 
ardson that I was guilty. 

Now, I have been testifying after twenty-seven years as to the 
facts as I recollected them. Here is an indictment — I do not know; I 
presume that indictment was found against me — I presume that after 
the prosecutions by Dixie White all of the parties who were found in 
the game were indicted by the grand jury. 

Senator Knox. Do you claim, or do you disavow, any intention of 
having us believe, that you did not have a fair trial on account of 
Judge Richardson being on the bench ? 

Mr. Hundley. I do not claim, nor have I ever claimed, that. 
Those who heard me will say that I stated I was guilty. 

Representative Richardson. I only ask this committee to hear 
Judge Hundley's testimony already delivered on the subject. 

Senator Knox. If he disavows it now, no matter what he said 
before, that is only a question that goes to his veracity, and I think 
we already have testimony on it. I do not think we ought to take 
time to prove that you were unfair, when he says you were not. 

Representative Richardson. And the Supreme Court affirmed it. 

Mr. Hundley. This case never was taken to the Supreme Court, 
and I never have made any claim of that kind. 
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Representative Burnett. The testimony of Judge Hundley 
shows, as you will find if you will read it, that Judge Richardson went 
out of his way in the matter. 

Mr. Hundley. I simply stated the facts about this conviction, as 
nearly as I could recollect them after twenty-seven years, and ad- 
mitted frankly then that I was guilty and plead guilty. In stating 
that I plead guilty I was in error; so it seems by this record. 

Representative Craig. Did you not state in your testimony that 
it was the general impression here at the time that this whole thing 
WAS understood to be a fee-making scheme " on behalf of the officers! 

Mr. Hundley. No, sir; it was mentioned so in the newspapers. 
I did not intend to bring that in. You will find that my statement 
said that the public press at the time made that statement. Here U 
what I had allusion to: I read from the Huntsville Democrat, the 
leading Democratic paper published in Huntsville. It says: 

A considerable flutter, and no little indignation, have been produced in our com- 
munity by the service of a large niunber of writs, variously estimated at 80 to 140, 
on parties charged with various offenses — illicit sale of liquor, gambling, lewdness, 
etc. — nearly all said to be based on the information and affidavit of a little ne^ boot- 
black, "Dixie White, his x mark." The subjects of arrest express great indigna- 
tion that they are arraigned on any charge based on the testimony of Dixie, a boy of 
notorious bad character, who has been repeatedly before the mayor, and convicted 
of various offenses, larceny among them; who has been in our county jail for two 
months, under the charge of breaking open and entering the store of Halsey & Bro., 
and stealing therefrom a gold watch and sundry other valuable articles, found in his 
possession on his arrest; and who was released from jail only a few days ago, by being 
brought out by writ of habeas corpus, and getting the amount of his bail bond greatly 
reduced. 

HThe Huntsville Advocate, the leading Greenback paper published in the city, says: 
*'No little excitement has been occasioned in our city this week by the arrest of a 
large number of citizens charged with gaming, selling goods on the Sabbath, etc., 
upon, as we are informed, the affidavits of a negro lxK)tDlack, Dixie White. Dixie 
has been in jail since about the middle of April, charged with burglary. The impres- 
sion seems to be fully abroad in the community that his release from jail was directly 
connected with the making of these affidavits. The best and most law-abiding of our 
people are outspoken in their condemnation of this mode of prosecution, whicn bears 
all the ear marks of a fee-making arrangement." 

I did not say that, but I stated that the press made that statement 
at that time. 

Representative Burnett. It seems from that record that the grand 
jury did not find a bill on the record ? 

Mr. Hundley. I have stated in my testimony what the grand jury 
did. The grand jury after the testimony of Dixie White summoned 
all the parties at the game, and there was an indictment found. 

Representative Craig. Did you not say that you were the only 
man who was in that game ? 

Mr. Hundley. I said I was the only man who was prosecuted on 
the affidavit of Dixie White, who was m that game, and I say so yet. 
But I say all others in the game were summoned before the grand 
jury, and everybody connected with the game was then indicted. I 
said I was the only one prosecuted on the affidavit of Dixie White. 

Representative Richardson. That game took place prior to the 
time of the indictment, of course? 

Mr. Hundley. Yes. ... 

Representative Richardson. All these parties lived in Madison? 

Mr. Hundley. Yes. 
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Senator Dillingham. I did not understand that that record was 
introduced as a charge against Judge Hundley, and when I notified 
Judge Hundley of the charges against him I omitted that. In fact, 
some of the gentlemen stated that they thought they did not intend 
to put it in as a charge against him. 

Kepresentative Richardson. It was put in subsequently. 

Representative Craig. That is one thing on which I* based my 
objection. 

Senator Dillingham. You are the only one who did. And when 
I asked if the parties wanted that to appear as a charge, some one 
said^^No.^' 

Representative Craig. I did not hear that. 

Senator Dillingham. You based your objection on that? 

Representative Craig. Yes. 

Senator Dillingham. But afterwards, when I asked about it,*some 
one said ^' No." 

Representative Craig. Then I w as not here at the time, if that was 
done. 

Senator Dillingham. I did not notify Judge Hundley of this at all. 

Representative Craig. Then, if that be the case, I will introduce 
that m rebuttal of what was introduced — in rebuttal of what has been 
put in by Judge Hundley himself, in which he said he was brought 
into this court and plead guilty, etc. 

Senator Knox. Ihe way I look at it is this: Whether it was in the 
other day or not, it is now in. I do not think that the character of 
the prosecuting witness has anything to do with it. The fact is now 
that he admits he plead guilty. I do not see that you are accomplish- 
ing anything by going into this. 

Representative Richardson. In connection with that, however, 
do you not think that in an investigation of this kind the question of a 
man's character ought to figure prominently? 

Senator Knox. Undoubtedly. 

Representative Richardson. In connection with being a Federal 
judge for life? 

Senator Knox. So far as gambling is concerned, it has something to 
do with it. But I do not think it has anything to do with the ques- 
tion of the manner in which the thing was brought up and tried. In 
fact, the jury might make a mistake, but he plead guilty. 

Representative Richardson. The question that striKes me in con- 
nection with that, as Senator Knox has very clearly stated it, is that 
the question whether he plead guilty or was convicted is not material, 
but the question is as to the credibility of Mr. Hundley in connection 
with the transaction. Would a man be a man of acceptable character, 
and one who would denominate himself or be denommated by others 
worthy of filling the responsible position of Federal judge, whose 
credibility could not be relied upon? 

Senator Knox. Will you state in what respect you mean to attack 
his credibility in connection with this? We would like to get to a 
point that we can pass upon. 

Representative Richardson. When you read the papers fairly, as 
you will, I have no doubt, you will see that there can be no escape, 
and I take occasion to state here that we never have made a state- 
ment in a newspaper, directly or indirectly, in connection with this 
transaction, hut throughout the whole of it has been injected the 
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idea that all this prosecution and all this resistance to Judge Hund- 
ley's confirmation is based upon my personal prejudice and personal 
animosity. 

Senator Knox. But Judge Hundley has just disavowed any idea 
of casting the slightest reflection on you. 

Representative Richardson. I understand that, and I am not 
surprised at his disclaiming it. 

Senator Knox. Nor am 1. 

Representative Richardson. But I suppose I can show that, at 
different times and under difl^erent circumstances, through his father- 
in-law and others, that has been charged — the record is mil of it. 

Senator Knox. Of course whatever the other Senators wish to 
hear I will sit and listen to, irrespective of the consideration of time. 

Representative Richardson. We do not wish to waste your time. 

Representative Craig. I do not, for my part, either, wish to waste 
your time, but the questioh is as to the facts and goes to Judge Hund- 
ley's credibility. The testimony showed that Judge Hundley was not 
tned on an indictment. This shows that he was tried on an indictment. 

Senator Knox. Well, you have got that in. 

Representative Craig. This shows, as I say, that he was tried 

Senator Knox. My idea is that if what this record discloses con- 
tradicts anything he did or said in the past, you are entitled to the 
argument that the statements do not agree. 

Representative Craig. That is all we ask. 

Mr. Hundley. I make the explanation that I was proceeding in an 
orderly way to answer ever}^ charge made against me, and this whole 
matter was injected into the case by Mr. Richardson, without oppor- 
tunity to me to examine the record, and that I endeavored after 
twenty-seven years to give the best answer I could, as I recollected it, 
not having seen the papers for twenty-seven years. That is my 
answer. When was it filed ? 

Representative Craig. The 7th day of February, I think, was it not ? 

Senator Dillingham. My idea was that that was not put in among 
the charges. As I understand it, Senator Culberson picked up the 
paper and laughed, and made some allusion to it, and finally some 
one suggested what it was, and it was passed along down the line, so 
that all Knew what the paper was without having read it. 

Mr. Hundley. Yes, that is the paper. 

Senator Dillingham. I did not read it, but it was to the effect that 
some time or other you had been convicted of gaming. 

Mr. Hundley. Yes. 

Senator Dillingham. Later in the day I asked the question whether 
it was intended to make that charge, and someone said "No.'' I do 
not remember who it was, but I know it was understoood by us, and 
when we talked about formulating the charges against Judge Hundley 
I did not include it. 

Mr. Hundley. I knew nothing about it. 

Representative Craig. I remember that, but I was under the 
impression that this was a charge.. 

Senator Dillingham. Later m the day you stated you had based 
your charge on those facts. 

Representative Craig. Yes, sir; and I persisted in that. 
.Senator Dillingham. I do not think we differ at all upon that 
point. 

Representative Craig. No, sir. 
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Senator Clarke, of Arkansas. My understanding is that this 
meeting was called for the purpose of allowing the gentlemen who 
are here resisting the connrmation of Judge Himdlev to cross- 
examine him on the matters touched on in Judge Hundley's exami- 
nation in chief; and if Judge Richardson is ready to proceed, I 
think the committee are ready to hear him. 

Representative Richardson. I am ready to proceed. [To Mr. 
Hundley.] You recited a conversation with your father at that 
time, and you say you promised him that you would not play any 
more cards? 

Mr. Hundley. Yes, sir. 

Representative Richardson. What was the promise you made to 
him about it? 

Mr. Hundley. I would like a ruling on this matter from the 
committee— whether you are willing to sit here and hear it, and 
whether I am to compare my professional and my private life with 
Judge Richardson, including the record in the Fennell will case. 
This is nothing more or less than to cause me to enter in an imjudicial 
way (and I do not want to enter) into a personal colloquy with 
Judge Richardson. I ask the committee whether we are to go into 
that matter as to whether I made a promise to my father and what 
I promised him? 

Senator Dillingham (to Representative Richardson). What is the 
point you wish to show? 

Representative Richardson. I stated very frankly to this full 
committee what my view wag about this matter at the beginning, and 
that it was our wish to make it as brief as possible; that m any ques- 
tions of phraseology I did not wear blue stockings about men who 
fought chickens, attended race tracks, or played cards, but that I did 
think that a man who did go in and play cards and then plead the 
gamblers' act afterwards, he would not be my idea of a man to fill a 
position such as that of Federal judge. 

Senator Clarke, of Arkansas. You can ask Judge Hundley about 
that. 

Mr. Hundley. I am willing to testify. 

Representative Richardson. You continued, then, to play cards? 

Mr. Hundley. Yes. 

Representative Richardson. Have you any number of due bills 
that are out for your losses at cards? 

Mr. Hundley. None on earth that I know of for losses at cards or 
anything else. I never owed a debt in my life that I did not pay. 
That is my answer. 

Representative Richardson. Did you lose smj amount of money 
with a man by the name of Graham, a merchant in Montgomery — 
Graham or Mitchell ? . . 

Mr. Hundley. Graham or Mitchell? I never played cards in my 
life with a man by the name of Graham or Mitchell, that I can recollect. 

Representative Richardson. Bob I^oo lived in Madison County at 
the time? 

Mr. Hundley. Yes. I can not say how frequently I played. I do 
not play now, and have not for many years. I will say that. . 

Representative Richardson. Your father-in-law, as a matter of 
course, has taken a very great interest in your confirmation? 

Mr. Hundley. Yes. 
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Representative Richardson. He was there, was he not, or was 
brought up here as a witness ? 

Mr. Hundley. No, sir; he was not. 

Representative Richardson. Did he not come to testify? 

Mr. Hundley. No. 

Representative Richardson. You have seen a communication to 
the public in connection with this subject printed in the papers of 
Birmingham, have you not ? 

Mr. Hundley. Yes. 

Representative Clayton. Your father-in-law was present here at 
this meeting? 

Mr. Hunduey. He was not present in this room. 

Representative Clayton. Was he not in the other room there with 
a witness? 

Mr. Hundley. Yes. 

Representative Richardson. You read the communication with 
the public in the Birmingham Age-Herald after returning to Birming- 
ham, February 21 ? 

Mr. Hundley. I read it yesterday, I believe, for the first time. 

Representative Richardson. It was sent to you, was it not? 

Mr. Hundley. The paper was sent; yes. 

Representative Richardson. Who sent it to you ? 

Mr. Hundley. My secretary sent it to me — clipped it and sent it 
to me. 

Representative Richardson. Sent you the paper on account of 
that communication ? 

Mr. Hundley. No, sir; I gave him instructions to send me all 
clippings and mail that came to my office. 

Representative Richardson. I think it due the committee as well 
as myself that I should call Judge Hundley's attention to this state- 
ment of his father-in-law. 

Senator Clarke, of Arkansas. You might read it without putting 
it into the record. 

Senator Knox. Is your idea to hold him responsible for what his 
father-in-law said? 

Representative Richardson. No, sir. 

Senator Knox. What is the idea? 

Representative Richardson. To strengthen that very theory which 
I have just advanced to you tliat the defense he made outside of this 
committee and which his father-in-law made is based upou prejudice 
to me. 

Senator Knox. Is he responsible for this article? 

Representative Richardson. When you connect them so closely, 
and his father-in-law is so extremely active in getting petitions signed 
in the town 

Mr. Hundley. My father-in-law is an Irishman, and I do not 
believe I could control him to save my life in anything; and if my 
father-in-law has made any inaccurate statement you may want 
me to contradict it. 

Senator Dillingham. We do not see. Judge Richardson, how 
Judge Hundley can be held responsible for what his father-in-law has 
said. 

Representative Richardson. Very well; I just wanted to read it. 
[To the witness :] Mr. Thompson was a witness, was he not — came up 
to Washington as a witness in your behaW^. 
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Mr. Hundley. Yes. 

Representative Richardson. He has gone? 

Mr. Hundley. Yes; he went back, and his sworn statement is on 
file in this case. 

Representative Richardson. I understand that. I am not asking 
about that. He went back and you stated that he went back to look 
after the business of the Southern Steel Company? 

Mr. Hundley. No, sir; that is not my statement. 

Representative Richardson. What was your statement? 

Mr. Hundley. That Mr. Thompson was one of the receivers of the 
Southern Steel Company, and that they have not yet made their final 
report, and that in addition to that he was collector of internal rev- 
enue, and that when he went away from here I told him to come back 
at the date set for the hearing, but instead he had sent me his affidavit 
stating the facts that I desired him to testify about. That is the sub- 
stance of my testimony. I can not tell you the very words. 

Representative Richardson. You know the fact that since Mr. 
Thompson has been down there he has been very generally occupied 
in political conventions and so forth in the State. 

Mr. Hundley. I can not say. 

Representative Richardson. Do you know how many political 
conventions he has attended in Alabama since he left here? 

Mr. Hundley. No ; I do not know. I have been in Washington all 
the time and could not know. 

Representative Richardson. You get the papers all the time, reg- 
larly, you stated? 

Mr. Hundley. Oh, yes. 

Representative Burnett. The statement was made by Senator 
Bacon, and he called Mr. Hundley to verify it — made it in Mr. Hund- 
ley's presence and in Mr. Thompson's presence — that if he went back 
he would have to come back here, because he would insist on his testi- 
fying before the committee. 

Senator Clarke, of Arkansas. That is true. 

Representative Bltinett. And he did not come. 

Representative Richardson. That is true; he did not come. He 
is now engaged in holding political conventions. 

Senator Clarke, of Arkansas. But you can not hold Judge Hund- 
ley responsible for that unless Judge Hti^ndley sent him down there to 
hold political conventions. 

Representative Richardson. You know that Mr. Thompson fig- 
ures very largely in the matter. 

Senator Clarke, of Arkansas. We understand that. I am not 
intimating that you are not entitled to his personal presence, but the 
mere fact that he is holding political conventions would not prejudice 
Judge Hundley's confirmation. He may be very obnoxious to you 
down there, but the particular connection in which we are acting just 
now is another matter, not having anything to do with this point. 

Representative Richardson. He is the chairman of the Republican 
committee or one branch of the Republican committee in Alabama — 
Thompson is. He is also the political referee, and he is internal- 
revenue collector. 

Mr. Hundley. He is the chairman of the Republican executive 
committee. He is one of the political referees of the President, 
according to mv recollection. I have not been in touch ^vith political 
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matters since I have been on the bench, and I only rive my under- 
standing of it. He is one of the referees of the President there, as I 
say, as to post-offices and minor things of that kind which are referred 
to him. The other referee, I beheve, is Mr. Minor Scott. 

Representative Richardson. Did you not act in some capacity as 
poHtical referee in connection with Thompson ? 

Mr. Hundley. I did not. 

Representative Richardson. Were you not consulted by Mr. 
Thompson ? 

Mr. Hundley. I was about two years ago, before I went on the 
bench. 

Representative Richardson. On political appointments? 

Mr. Hundley. Yes; about appointments in my own town and the 
county in which I lived. Mr. Thompson would write to me about the 
character and standing of men in the town or county. To that extent 

Representative Richardson. How many times were you a candi- 
date for public office in Madison County prior to 1896 ? 

Mr. Hundley. Well, I went oVer that the other day; but if the 
committee insists upon it, I will go over it again. I will repeat them 
all. I was elected to the lower house of the legislature twice; to the 
Senate twice. I was a candidate for Congress and was defeated. 

Representative Richardson. I limited it to 1896. Then I will ask 
you about the different times you sought Republican preferment. 
How many times before 1896 were you a candidate under the Demo- 
cratic regime? 

Mr. Hundley. This is the same testimony I gave the other day, 
but if the committee wish I will repeat it. 

Representative Richardson. How many times have you changed 
your testimony in that respect? 

Mr. Hundley. I have not changed it all. I was elected twice to the 
legislature and I was elected twice to the Senate by unanimous vote 
of both the Democratic and Republican parties, without opposition, 
and I was appointed to an important position by Judge Thomas G. 
Jones, who was speaker of the house of representatives. 

Senator Dillingham. He Umited it to 1896. 

Mr. Hundley. Particularly to that? 

Senator Dillingham. That is what I say. 

Representative Richardson. Subsequent to 1896, after joining 
the Republican party, how many times were you an applicant for 
office, and what offices? 

Mr. Hundley. I was an applicant for appointment as judge of the 
northern district of Alabama, with large indorsements of the bench 
and bar, at the time that Judge Jones was appointed, and, as detailed 
the other day, on the recommendation of Senator John T. Morgan, at 
the time that Mr. Rulack was appointed. I was then a candidate — 
Senator Knox doubtless has official knowledge of that, as he was 
Attorney-General 

Senator Dillingham. For what position were you a candidate ? 

Mr. Hundley. District attorney at the time the other attorney was 
removed and Judge Rulack was appointed to the office. Then I was 
nominated in 1906, 1 think it was, for United States district attorney. 
I was. appointed in April, 1907, United States district judge. 
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Kepresentative Richardson. A great many of these indorseirents 
that you received for the different positions coming down from 1891 
are on file here'^ 

Mr. Hundley. I do not know whether they were filed ornot. These 
were all filed in the Department of Justice. Som.e were filed with the 
President. I have not gone over them to see whether they were all 
filed or not. I made a brief of my indorsements. 

Representative Richardson. You did, though, present all the 
recommendations that were ever given to youfortnedinerentpositions 
for which you applied — runnning back to 1891 ? 

Mr. Hundley. Yes, I did. 

Representative Richardson. During those several years you were 
a candidate for coimty offices as well as for the senate and house, you 
were pretty w^ell acquainted with all of the officers of the county, 
were you not ? 

Mr. Hundley. The oiEcials of the coimty? 

Representative Richardson. Of Madison County; yes. 

Mr. Hundley. Yes, sir; of course I was, but I can not name them 
now. 

Representative Richardson. I did not ask you to do that at all. 
You jfrequently canvassed the county in behalf of your own candidacy? 

Mr. Hundley. Yes; I canvassed the county; I do not know how 
frequently. 

Kepresentative Richardson. Every time you were a candidate 
you spoke? Were you pretty well acquainted with those in charge 
of the elections? 

Mr. Hundley. Some of them I knew, and some I did not. 

Representative Richardson. Well, for instance, you knew Jack 
Jama? 

Mr. Hundley. Yes. 

Representative Richardson. And you knew WilUam M. High? 

Mr. Hundley. Yes, sir; I knew Mr. High. 

Representative Richardson. And Bill Chiddick? 
. Mr. Hundley. I knew of Bill Chiddick. I did not know him as 
well as I did the others. 

Representative Richardson. You knew Doctor Hooper? 

Mr. Hundley. Yes, sir. 

Representative Richardson. You always called Doctor Hooper 
"Cousin Will?'' 

Mr. Hundley. He is a very distant connection of mine. 

Representative Richardson. He is a man of good character and 
standing at Huntsville ? 

Mr. Hundley. Well, I do not like to pass upon the character of 
other people. Doctor Hooper and myself have scarcely been on 
speaking terms for a long time. He was a tenant of my father's dur- 
ing his lifetime, and a tenant of mine, and I sued him for his rent, and 
we have never been on good terms, I think, since. You are now ask- 
ing me to pass upon the character of other people, and I ask a ruling 
of the committee as to whether I must pass upon their character? 

Senator Clarke, of Arkansas. In what particular connection is 
this wanted ? 

Representative Richardson. I hope to show the connection. 

Senator Clarke, of Arkansas. If you state it, we may see its 
application. 
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Representative Richardson. I am not asking an idle question. 

Mr. Hundley. Unless the committee directs me, I decline to 
express my opinion of the character of other people, unless some 
affidavit is presented against me, and then I will state what I know 
of it. 

Representative Richardson. But during your candidacy for the 
different offices of Madison County you were on very close and inti- 
mate terms with Doctor Hooper? 

Mr. Hundley. Not during all my candidacies. 

Representative Richardson. Did he not live in a house that you 
owned? 

Mr. Hundley. I said he was my tenant, and I sued him for his 
rent. 

Representative Richardson. You do not say that your relations 
were not pleasant with him during your candidacies? 

Senator Clarke, of Arkansas. Judge Richardson, what are jon 
coming to ? We have certain definite charges here, and we are trying 
to see what they come to. Now, what does this come to? 

Representative Richardson. I am working on this record, and I 
am not going to occupy any more time. You have been very indul- 
gent. 

Senator Clarke, of Arkansas. If we can see the bearing of this 

Representative Richardson. I am going to disclose it to you. 

Senator Clarke, of Arkansas. I am disposed to give you the 
opportunity of bringing out everything that has the sligntest bearing 
on the matter before the committee. 

Representative Richardson (to the witness). Did you not use this 
language, on page 297 of the record: 

Will you permit me to tell you another reason why I wrote this letter? — 

The R. P. Whitman letter. 

Mr. Hundley. I do not know, Judge Richardson. 
Senator Dillingham. You have not heard yet what he is going to 
read. 

Representative Richardson (reading) : 

It is because I stated in my communication to the convention that I believed they 
were not voicing the sentiment of the people who elected me, and I want to tell you 
that in the Huntsville precinct, where I live, which is in keeping with what Senator 
Morgan said, where I had formerly, as a Democrat, been elected to the senate by a 
majority of 180 or 200, 1 carried it on the face of the returns as a Republican by 47. It 
is the town in which Judge Richardson votes. 

Mr. Hundley. Lives — I may have said votes. 

Representative Richardson. You put in the Whitman letter 
because Whitman stated that when you were a candidate for Congress 
he coimted 500 ballots against you. 

Mr. Hundley. I did not put it in for that reason, but for the reason 
that he was the secretary of the Democratic convention, who bore me 
the request for my resignation. 

Representative Richardson. Had any reference whatever been 
made in the proceedings of this committee about ballot-box stuffing 
until that letter was put in? 

Mr. Hundley. No, sir; I believe not. 

Representative Richardson. Did you aid or abet or contribute to 
any fiind for the purpose of having yourself counted in as a Demo- 
cratic candidate in the county? ^ 
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Mr. Hundley. What do you mean by ^'aiding and abetting ?'' 

Representative Richardson. Gaming, for instance — countenan- 
cing, aiding, and abetting, and recognizing it, and supporting it. 

Mr. Hundley. No, sir. I contributed to the campaign rund, as 
other candidates did, in that way on the Democratic piatform — as 
you did. 

Representative Richardson. You do not know of your own knowl- 
edge anything whatever of unfair means or debauching of the ballot 
box to secure your election to the legislature — senate or house — at 
any time? 

Mr. Hundley. I have no personal knowledge; no, sir. I knew, as 
matter of common history, if you want to go into that. 

Representative Richardson. Well, you opened it. 

Mr. Hundley. I introduced that letter in answer to' your state- 
ment. I knew, as matter of common history, and common knowledge 
among the people of the South, that elections were not fair. If you 
want to bring tliat up, I knew it had been charged against you, tnat 
when you were a candidate you had secured the appointment of men 
who were not fair. But I am not here to raise an issue of that sort, 
because I do not think it has anything to do with this matter. I ask 
the committee if I must go back to that time? 

Representative Richardson. Oh, yes. Judge; that relates to your 
character. 

Senator Knox. I should say that that is relevant. 

Representative Richardson. Yes. Did you not aid or abet or 
connive or contribute money? 

Mr. Hundley. I contributed as you did and other candidates to the 
Democratic campaign fund. 

Representative Richardson. 1 read this affidavit: 
State op Alabama, J/cK/ison County: 

Before. me, H. B. Roper, clerk of the circuit court, of Madison County, Ala., per- 
sonally appeared W. P. Hooper, who is known to me, and who first being duly sworn 
deposeth and saith: That he knows Oscar R. Hundley, and has known him for many 
years, and has served as an inspector at at least six or seven elections held in Madison 
County, Ala., at which said Hundley was a candidate, and that he was each time 
appointed at the request of said Hundley; that he never served as an inspector until 
after he had been spoken to by said Hundley, who was the first person who ever sug- 
gested to him that he act in that capacitv. That whenever he so acted at the reauest 
of said Hundley that said Hundley would call him into his office and give him a large 
number of marked tickets, all of said tickets marked for said Hundley, but upon some 
of them the names of the other candidates upon the ticket with said Hundley would 
be left unmarked. That said Hundley would always request of the inspectors that 
they run him a little ahead of the ticket, using the marked ballots he had prepared for 
that purpose . That said Hundley would accompany his request, ' * Run me a little ahead 
of the ticket, boys," with the request that they call upon one Henry McDonnell, who 
was the chairman of the county committee, who would give them money, which was 
generally the sum of $50 each. Said Hundley and said McDonnell were the men to 
whom the inspectors would report and from whom they would receive instructions as 
to the conduct of the election. 

W. P. Hooper. 

Sworn to and subscribed before me this 21st day of February, 1908. 

[seal.] H. B. Roper, 

Clerk J Circuit Court. 

Now, Judge, do you say before this subcommittee that you never 
took part or parcel or aided or abetted in ballot-box stuffing to aid 
your own election ? 
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Mr. Hundley. I state absolutely before this committee that the 
statements in that affidavit are absolutely and unqualifiedly false. 
When I was acquainted with this man I may have suggested his name 
for inspector — }\ist as I might suggest others for inspectors — but I 
do say most positively that I never in my life paid one penny to an 
inspector of election, directly or indirectly, ana that that statement 
of this man Hooper, with whom I have not been on speaking terms 
for years, and who was my tenant and whom I sued, and who fell out 
with me, and who took part against me and has written to Senator 
Johnston — I say that that affidavit is absolutely false so far as it 
refers to me. 

Senator Clarke, of Arkansas. He said he served as inspector at 
six or seven elections. At how many elections were you a candidate! 

Mr. Hundley. Four. 

Senator Clarke, of Arkansas. How many voting precincts are 
there in which votes are cast? 

Mr. Hundley. In the city of Himtsville? 

Senator Clarke, of Arkansas. Yes. 

Mr. Hundley. I do not think there is but one. 

Senator Clarke, of Arkansas. How many votes are polled there? 

Mr. Hundley. That varies. In those days when everybody voted 
I think there were 700 or 800 votes; it may be 900 or 1,000. 

Senator Clarke, of Arkansas. He says you gave him 600 or 700 
ballots marked for you. 

Mr. Hundley. There were but 40 precincts in the coimty. 

Senator Clarke, of Arkansas. How many inspectors have you 
at a box in your State ? 

Mr. Hundley. Three. 

Senator Clarke, of Arkansas. Could he have substituted tickets 
to the extent of 600 or 700 votes ahead of anybody. ? 

Mr. Hundley. No, sir; I do not think that could be. 

Senator Clarke, of Arkansas. What is Hooper's standing — ^his 
business or his income? What business does he fdilow? 

Mr. Hundley. 1 do not know that he follows any business. He 
was elected alderman recently in one of the wards. 

Senator Clarke, of Arkansas. What business did he foUow when 
you knew him ? 

Mr. Hundley. He had a farm. 

Senator Clarke, of Arkansas. Was he such a man as would stuff 
ballot boxes, or do you know him to be a better man than that? 

Mr. Hundley. I do not say that he would do it. I know this, 
Judge — that he was a sworn officer of the law — when he was an 
inspector, he was sworn to act honestly and fairly. I do not know 
whether he would stuff a ballot box or not. He might do so. 

Senator Clarke, of Arkansas. He did not do it at your instigation? 

Mr. Hundley. Absolutely no, sir; that statement is absolutely 
false. 

Senator Clarke, of Arkansas. You have clerks in your elections? 

Mr. Hundley. Yes, sir; three clerks. Two or three; I think 
three. 

Senator Clarke, of Arkansas. The election requires the cooperation 
of about five persons? 

Mr. Hundley. Yes; about five. 

42158—08 n 
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Representative Richardson. Doctor Hooper was educated for a 
dentist, was he not? 

Mr. Hundley. Yes; about twenty or twenty-two or twenty-three 
years ago, I think he practiced dentistry. 

Representative Richardson. And they call him ^^ Doctor?^' 

Mr. Hundley. Yes. 

Representative Richardson. And he married the daughter of 
Tom McCauley, one of the most respected men in that community? 

Mr. Hundley. Yes, sir. 

Representative Richardson. And has Uved happily with her? 

Mr. Hundley. How he has Uved I do not know. 

Representative Richardson. That is common talk. That man 
McCauley stood as high as anvbody in the county, did he not? 

Mr. Hundley. Yes, sir. That man has been dead forty or fifty 
years. You see, gentlemen, how this is going back a good way. He 
wants my opinion of people long since dead. 

Representative Richardson. You say you know Jack Jama? 

Mr. Hundley. Yes, sir. 

If Hooper is a good citizen, I presume he acted fairly as a good 
citizen. If he did not act fairly, I should not think his affidavit would 
be worth much weight if he says that as an officer of the law he 
stuffed ballot boxes. 

Representative Richardson. Was it not public report and under- 
standing that you were frequently counted in at the ballot box. 

Mr. Hundley. About the public report — what do you mean ? 

Representative Richardson. When you were a candidate there 
and were elected to the house and senate, was it not public report 
ajid understanding that you were elected by fraud at the ballot box? 

Mr. Hundley. There were charges of tnat kind by my political 
opponents, but at one time I was elected by unanimous vote of both 
parties. There were charges of the character mentioned made then 
as they were made in all political contests in the South. 

Senator Knox. This affidavit does not say that this man either 
stuffed a ballot box or got the $50, does it? 

Senator Clarke, of Arkansas. He probably intended to say so. 

Senator Knox. It is very carefully written. It does not say that 
he either stuffed the bpx or got the money. 

Representative Clayton. But it does say that Mr. Hundley gave 
him tickets. 

Senator Clarke, of Arkansas. I want you to get the returns of the 
four elections in which you were a candidate. 

Mr. Hundley. All right. 

Representative Richardson. Doctor Hooper says: 

That whenever he so acted at the request of said Hundley, that said Hundley 
would call him into his office and give him a large number of marked tickets, all of 
said tickets marked for said Hundley, but upon some of them the names of the other 
candidates upon the ticket with said Hundley would be left unmarked. That said 
Hundley would always request the inspectors that they run him a little ahead of the 
ticket, using the marked ballots he had prepared for that purpose. That said, Hund- 
ley would accompany his request, "Run me a little ahead of the ticket, boys,'' with 
the request that they call upon one Henry McDonnell, who was chairman of the 
county committee, wno would eive them money, which was generally the sum of $50 
each. Said Hundley and said McDonnell were the men to whom the inspectors 
would report, and from whom they received instructions as to the conduct of the 
election. Ij 
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Senator Clarke, of Arkansas. What kind of ballot did you have 
in Alabama about the time you were a candidate for the legislature 
and since ; was it a ballot circulated on the outside by each party ? 

Mr. Hundley. The last time was in 1894. I am not certain now, 
Senator, whether the official ballot was in vogue at the last election 
at which I was elected, but it was not for the first three elections. 
They were just tickets printed in the old way. I am not certain 
about the last — whether it was official or not. 

Representative Richardson. You knew Charlie Scott? 

Mr. Hundley. Charles H. Scott? 

Representative Richardson. Is that his name ? 

Mr. Hundley. Yes, sir; I knew him. 

Representative Richardson. He is one of the political referees 
now m Alabama? 

Mr. Hundley. I do not know whether he is or not. Since I have 
been on the bench I have taken no part in political matters, and I 
really do not know. 

Representative Richardson. Well, before you went on the bench? 

Mr. Hundley. Yes, sir; he was. 

Representative Richardson. Do you know an attorney by the 
name of Parsons ? 

Mr. Hundley. Which Parsons? 

Representative Richardson. I just ask you the question. 

Mr. Hundley. Well, there are several Parsons — three or fou . 

Representative Richardson. In Birmingham? 

Mr. Hundley. Joe Parsons. 

Representative Richardson. Do you know him? 

Mr. Hundley. Yes; I know him casually. 

Representative Richardson. Do you know Charles J. Allison? 

Mr. Hundley. I do. He is clerk of my court. 

Representatvie Richardson. Appointed by Judge Jones? 

Mr. Hundley. No, sir. He was appointed by Judge Bruce and 
Judge Shelby. 

Representative Richardson. Appointed by Judge Shelby as judge 
of the circuit court of appeals. Allison came from Tennessee some- 
where ? 

Mr. Hundley. Yes; I think so. I do not know where he came 
from. 

Representative Richardson. And he is still clerk of the district? 

Mr. Hundley. The northern district of Alabama. 

Representative Richardson. Of both the circuit court and the 
district court? 

Mr. Hundley. Yes, sir. 

Representative Richardson. Have you promised to reUeve him 
after you are confirmed, and put somebody .else in his place ? 

Mr. Hundley. No, sir; I have not. I have been approached time 
and again about that, and I have declined to say what I would do. 

Representative Richardson. You did not, then, at any time since 
your nomination by the President for judge of the United States dis- 
trict court for the northern district of Alabama agree with anyone to 
put Scott, the other political referee, in as clerk in the place of Allison? 

Mr. Hundley. Charles Scott? 

Representative Richardson/ Yes. 
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Mr. Hundley. At one time several months ago Mr. Scott was an 
applicant for the clerkship, and he and Mr. Thompson conferred about 
it^ That was when I was first appointed, and thinking that I had a 
right — Thompson and Scott, when I was first appointed, sought me to 
appoint a clerk for my court — both of them were appUcants for it, and 
when talking with them, I did at that time state that if I had a right to 
appoint a clerk, I would appoint Charles H. Scott. 

Representative Richardson. You would appoint Scott? 

Mr. Hundley. Hear me through. I will give a full history of it. 
Since then I have written Mr. Scott, or stated to him — I forget 
which — that inasmuch as he was. taking such an active part in political 
matters I did not believe it would be proper to appoint him clerk of 
my court. 

Representative Richardson. Is it not a fact that Scott has been 
very active in political affairs in Alabama for years past? 

Mr. Hundley. I do not know how long. I have known him only 
for four or five years. 

Representative Richardson. Has he not been active as political 
referee ? 

Mr-. Hundley. For five jrears, sir; and I have written or told him 
that I would not appoint niih. 

Representative Richardson. And you did make the promise rela- 
tive to AlUson, who is now clerk of the district, to relieve him and 
put Scott in? 

Mr. Hundley. You keep repeating the question, and I will repeat 
the answer. 

Representative Richardson. I ask you if you did not say that? 

Mr. Hundley. I repeat that, saying that after I was appointed 
judge there were various candidates for the office of clerk of my 
court, and I did say to Captain Scott at that time that I would 
appoint him clerk, but some time since I told him that on account of 
his activity in political matters, I would have to withdraw that 
promise. 

Representative Richardson. When was that notice given to 
Scott? 

Mr. Hundley. I think about two months or so ago. 

Representative Richardson. After these proceedings commenced 
about your confirmation? 

Mr. Hundley. No, sir; I think it was about two— two or three 
months ago. I do not remember the time. I have never stated that 
to anybody, but I stated that to him. I have never made any point 
on that. 

And, another thing, there is a point about whether I had the 
right 

Representative Richardson. I am not asking about that. 

Mr. Hundley. I know, but I am stating that. 

Representative Richardson. Allison has made a very efficient 
clerk, has he not? 

Mr. Hundley, He has made a very efficient clerk. Mr. Allison 
himself is not as efficient as some of ms deputies, but he is efficient 
enough. 

Representative Richardson. There has been no complaint about 
him as clerk? 

Mr. Hundley. I have not heard of any. 
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Representative Richardson. Scott came up here and was active 
for you? 

Mr. Hundley. He did not- 
Representative Richardson. He indorsed you and was active for 
you? 

Mr. Hundley. He indorsed me ; yes. 

Representative Richardson. Did you not approach, directly or 
indirectly. Judge Shelby, one of the judges of the court of appeals of 
the fifth circuit, to get him to consent to allow you to remove Allison? 

Mr. Hundley. I will tell you the facts about that. 

When Scott asked me to appoint hiiri I requested him to see Judge 
Shelby and talk the matter over with him; that inasmuch as Judge 
Shelby was judge of the circuit court and had something to do with 
Allison's appointment, I would prefer him to eet Judge Shelby's con- 
sent. He informed me that some friend of his, I tnink one of the 
Parsons, had seen Judge Shelby, but he did not do it at my request. 

Representative Richardson. Do you not know that Judge Shelby 
absolutely and unqualifiedly declined to have anything to do with 
such a transaction? 

Mr. Hundley. No. 

Representative Richardson, Were you not so advised? 

Mr. Hundley. No. 

Representative Richardson. Then why did you not go further and 
ask Judge Shelby, if you wanted to consult him? 

Mr. Hundley. Because I had a doubt whether I could appoint the 
clerk or not. 

Representative Richardson. Did you not have the same doubt 
when you sent some one to Judge Shelby? 

Mr. Hundley. I stated that if Judge Shelby would consent to it, 
I would williujgly make the change. 

Representative Richardson. You were willing to make it your- 
self, provided Judge Shelby consented? 

Mr. Hundley. Yes. Judge Shelby had been instrumental in 
having Mr. AlUson appointed. 

Representative Richardson. Do you think it right for a judge on 
the bench to be tinkering with such matters as that, connected with 
pohtics. 

Mr. Hundley. Judge Richardson, the appointment of an official 
by a judge of a court, the appointment of a clerk, is not a political 
inatter. I think a judge of a district court, clothed by the law, has a 
right to appoint his clerk, that he has a right to go out among his 
friends and ascertain the best man he can get for the place. And 
further, inasmuch as Judge Shelby was a judge of the circuit court, it 
was a matter of ludicial propriety for me to decline to make that 
change unless Juage Shelby consented to it. And I think I had a 
perfect right to discuss with Mr. Scott his candidacy for the place and 
to tell him that I would appoint him. 

Representative Richardson. Whom did you send to see Judge 
Shelby? 

Mr. Hundley. I did not send anybody. 

Representative Richardson. Who did go to see him? 

Mr. Hundley. I do not know. I told A&. Scott that he must con- 
sult with Judge Shelby. I did not send anybody to him. 
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Senator Dillingham. The committee does not see the importance 
of following up this any further. 

Representative Richardson. All right, Senator, I will stop. [To 
the witness:] You simply do not know whether Parsons went or not? 

Mr. Hundley. I do not. I never heard anything about it. 

Representative Richardson. That is all I want to ask, Mr. Chair- 
man. 

Representative Burnett. If the committee desire to ask anything 
in regard to those matters mentioned by Judge Richardson, I win 
wait, but there is another branch of the question that I wish to ask 
about. 

Senator Dillingham. No. The committee do not wish to ask 
anything. 

Representative Burnett (to Mr. Hundley). You state in your 
decree that Mr. Thompson was a man of high character and that you 
had known him many years ? 

Mr. Hundley. I think so. 

Representative Burnett. Do you think a man who will assault 
another from behind and strike mm in the eye 

Senator Knox. From behind? [Laughter.] 

Representative Burnett. Strike him from behind, I said, and 
strike him in the eye, and then boast of it while in his presence, is a 
man of high character ? 

Mr. Hundley. That has all happened since I have been in Washing- 
ton. You want me to express my opinion. I submit to the com- 
mittee whether I should express my opinion ? 

Representative Burnett. He said in his decree that he appointed 
a man of high character. 

Mr. Hundley. I did. 

Senator Knox. At that time that may have been all right, but this 
other matter occurred since. 

Representative Burnett. It is not for the purpose of injecting 
anything into this excepting as to the character of Mr. Thompson. 
If Judge Hundley has appointed a man of this character, it is a matter 
we want to know about. 

Senator Clarke, of Arkansas. But we would have to send for Mr. 
Thompson and the other man and hold a police court session. 

Representative Burnett. All I want is to have the statement of 
Thompson in reference to it. 

Senator Knox. He might have absolute knowledge of a man of 
high character at the time of an appointment to an office, and before 
sixty days elapsed he might do something he would not consider 
worthy of a man of high cnaracter. 

Representative Burnett. But a man who made such a boast 

Senator Knox. But he had not done this at the time. 

Representative Burnett. As to the character of the man 

Senator Knox. But Judge Hundley is only responsible for what he 
thought of the man at the time. 

Representative Burnett. But the presumption is that he would 
know, and did know, his character as mentioned. It was for the 
purpose of showing the character of the man 

Senator Dillingham. I do not see that that is admissible. 

Representative Burnett. I want to show Thompson's own state- 
ment in regard to it. [To Mr. HundYey-.^ Xou ^\.«bt^d in your decree 
that they issued receivers' certificates'^ 
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Mr. Hundley. I think I did, Mr. Burnett. 

Representative Burnett. You stated that in a solemn decree that 
you rendered in this case? 

Mr. Hundley. I think I did; I will state why I did it. 

Representative Burnett. That is not true, is it? 

Mr. Hundley. I do not know whether it is or not. I stated, and I 
state here, that I signed a decree for the purpose of allow ing them to 
issue receivers' certificates; that I received a letter from the bank 
w4io was to purchase these receivers' certificates requesting a certi- 
fied copy of my dercree, which I sent, and that my decree was written 
and based upon the records as they existed. As to whether or not 
they negotiated the receivers' certificates and got. money on them I 
know nothing, but Colonel Bush in his testimony explains that the 
did not use the receivers' certificates, because they did not need them. 
But I did in fact authorize the issuing of receivers certificates, and my 
decree, was based on the facts thus on the record. 

Representative Burnett. You rendered a decree, then, on some- 
thing you did not know anything about ? 

Mr. Hundley. The record stated all about it. 

Representative Burnett. Let me read: 

Those receivers immediately took charge of the property of the bankrupt. 

Mr. Hundley. Yes, sir; that is the time. That is the opinion. 

Representative Burnett. The opinion is followed by the decree. 
Your opinion is as sacred as a decree, is it not? 

Mr. Hundley. Certainly. But the opinion is the presentation of 
the views of the judge, while the decree is the act of the judge oh the 
law and testimony. 

Representative Burnett. But in your statement of facts, is not 
your opinion entitled to as much creditas a decree would be ? 

Mr. Hundley. Yes, sir; on the facts as they were before me at the 
time the opinion was written. I had authorized the issuance of the 
certificates, and I so stated in the decree. In fact, they were actually 
issued, but they were not used, as Colonel Bush says. 

Representative Burnett. You say that the decree was rendered, 
or the opinion, as you call it, was rendered upon the records that you 
had before you? 

Mr. Hundley. The records — I did not have them before me at the 
time I wrote the decree. I made the decree from the records that had 
been made in this case during the proceedings in the case; yes. 

Representative Burnett. Was there any record in it showing that 
they nad sold receivers' certificates? 

Mr. Hundley. At that time, I do not know. 

Representative Burnett. When you rendered your decree? 

Mr. Hundley. I do not know whether they had sold them or not. 

Representative Bltinett. Is it not a fact that there had not been a 
dollars' w^orth of receivers' certificates sold at the time you rendered 
your decree ? 

Mr. Hundley. I only know about them from Colonel Bush's testi- 
mony. That is all I know about it. 

Representative Burnett. That is a fact, is it not; there was not? 

Mr. Hundley. I do not know what Colonel Bush's te^.timony was 
on that. My recollection is that he said he did not find it necessary 
to use the receivers' certificates. I can not keep all these points in 
my mind. 
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Representative Burnett. Then there was no record that he had 
used them, was there, in your court ? 

Mr. Hundley. There was no record that he had actually sold them, 
or at what price he sold them. There may have been some record 
about it, but I do not know of anything that I can call to mind now. 

Representative Burnett. You stated that you issued this decree 
on the records before you. 

Mr. Hundley. When I said ^ 'before me,'^ I did not mean that I had 
them on the table. 

Representative Burnett, I did not mean that either. 
.. Mr. Hundley. I made it on the facts on the record in the case — 
that receivers^ certificates were issued, and I may have stated (I do not 
remember now) that they were negotiated. That was mv imderstand- 
ing at the time I made the decree. In my statement oi facts in that 
respect, I may have been mistaken. 

Representative Burnett (reading) : 

These receivers immediately took charge of the property of the bankrupt and secured 
such funds on receivers' certificates necessary to keep the plants of the Southern Steel 
Company in operation, which they continued to do so long as the said operations proved 
profitable. 

That is so, is it not? 

Mr. Hundley. That is my understanding and my opinion that they 
kept the plants running so long as they proved profitable. 

Senator Dillingham. You have stated that. 

Mr. Hundley. But he keeps asking me the question. 
. Representative Burnett. There was no record in your court show- 
ing they had issued receivers^ certificates? 

Mr. Hundley. Yes; that I had authorized the issuing of receivers' 
certificates. 

Representative Burnett. You see, gentlemen, that he does not 
answer the question. I asked whether there was any record in his 
court to show that they had issued receivers' certificates, and he goes 
on to say what he had authorized. 

Mr. Hundley. I have tried 500 cases since April, and I have tried 
to give you an answer the best I could. My recollection is that there 
were in fact issued these certificates, and that the bank which was 
to take receivers' certificates wrote to me and got a certified copy of 
the decree. 

Senator Knox (to Representative Burnett). What is the point 
you wish to make ? 

Representative Burnett. The recklessness of the decree he made, 
here, that, upon the reading of it, proves to be an attempt simply to 
answer this charge. 

Mr. Hundley. The only question up before me at the time was 
whether this corporation should be adjudged bankrupt or not. In 
reading this decreeyou will find that it is an answer to this charge. 

Senator Knox. When was this decree made? 

Representative Burnett. Since this subcommittee was appointed. 

Now, he has stated in the decree, which he calls an opinion (and he 
says that one is as solemn as the other) , and he justifies himself for 
stating that receivers' certificates were issued or used. Now, then, I am 
trying to get him to the point that that is not true; that they were 
not. I am trving to get him to the point as to basing this decree on 
the record before him, and I am asking him now whether there were 



NOMINATION OF OSCAB E. HUNDLEY. 265 

any records in the court before him that there were any certificates 
issued. 

Senator Knox. I understand him to say that they were not used. 

Kepresentative Burnett. Yes. 

Senator Knox. As matter of fact, they were issued. 

Senator Clarke, of Arkansas. He says they were issued but not 
used. 

Representative Burnett. Colonel Bush states positively that no 
receivers' certificates were ever issued or used : 

These receivers immediatelv took charge of the property of the bankrupt and secured 
Buch funds on receivers' certificates necessary to keep the plants of the Southern Steel 
Company in operation. 

I am asking him as to the truth of that. 

Senator Clarke, of Arkansas. Bush said that he had arranged for 
some $16,000. Whether he had arranged it with the bank or not I do 
not know. 

Mr. Hundley. I will say, Mr. Burnett, that I had nothing to do 
with the management of thebankrupt corporation. That wasdone by 
the receivers. I only know what I did as judge. 

Representative Burnett. Then, why dia you put that statement 
in that decree? 

Mr. Hundley. Because I had issued the certificates or authorized 
them to be issued, and because my information is that there were 
some issued. 

Representative Burnett: Who informed you that there had been 
an issue? 

Mr. Hundley. Well, I never got any direct information. My 
understanding was that of the common history of the case that those 
receivers' certificates were issued. I never asked anybody to inform 
me specifically whether they were issued, and I think that Colonel 
Bush's testimony was that $16,000, or perhaps $30,000, were issued, 
and, furthermore, there was something said about allowing those 
receivers' certificates to be pledged to pay freight or something of that 
sort. They may have been temporarily pledged for something of that 
sort. I do not know. 

Representative Burnett. Do you not know that they were not 
used for any purpose whatever? 

Mr. Hundley. No; I do not. 

Representative Burnett. Colonel Bush's testimony shows that 
they were not. 

Mr. Hundley. I do not remember. 

Representative Burnett. You stated in that decree that a joint 
bond was ordered? 

Mr. Hundley. Yes. 

Representative Burnett. Is it not true that the decree authorized 
these men to make a bond without saying that it should be a joint 
bond? 

Mr. Hundley. It meant, of course, a joint bond, and not a separate 
bond of $100,000 each. That was discussed by Mr. Benners and was 
accepted by him, as the purpose of the decree, that it was a $300,000 
bona, to be a joint bond, and was sufficient. That was my con- 
struction of it, that it was to be a joint bond. 

Representative Burnett. It is not true that the decree did not 
say tnat? 
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Senator Dillingham. Does not the decree show for itself? 

Mr. Hundley. Yes. That was the purpose of it, to make it a 
joint bond. 

Senator Dillingham. Can we not find that out by looking at the 
decree ? 

Representative Burnett. Yes. And if he will answer my ques- 
tions categorically, we will make more progress. I am asking him 
whether that is true or not. 

Mr. Hundley. Yes. 

Senator Knox. Do you not think that would, in law, mean a xoint 
bond? 

Representative Burnett. I hardly think so. 

Senator Knox. That is my idea of it. 

Mr. Hundley. And that is mine. 

Representative Burnett. I do not know. Mr. Chandler was in 
the room at the time, was he ? 

Mr. Hundley. I found Mr. Chandler there when I went to my 
office. 

Representative Burnett. And he stayed in there? 

Mr. Hundley. Yes, sir; ten or fifteen minutes, I think. 

Representative Burnett. Stayed in there with you? 

Mr. Hundley. Yes, sir. 

Representative Burnett. And he was one of the men you ap- 
pointed receiver? 

Mr. Hundley. Yes, sir. 

Representative Burnett. When you requested the others to go, 
the others left; he did not leave? 

Mr. Hundley; I did not ask any of them to go. 

Representative Burnett. You stated that you would take the 
matter up ? 

Mr. Hundley. Yes. 

Representative Burnett.. Did not the receivers and attorneys file 
claims amounting to $45,000? 

Mr. Hundley. No. 

Representative Burnett. There was no understanding or promise 
that that much would be right? 

Mr. Hundley. No. 

Representative Burnett. Nothing was said about it? 

Mr. Hundley. If they ever discussed it among themselves, they 
never discussed it with me. 

Representative Burnett. At the time these gentlemen were ask- 
ing the appointment of receiver you said nothing about Chandler or 
Thompson either to Oberdorfer, or Hood, or Benners ? 

Mr. Hundley. I do not think I did. 

Representative Burnett. You did not ask any of those creditors 
as to whether any of those men would be satisfactory or competent 
receivers ? 

Mr. Hundley. No. I heard all that they had to say. I did not 
discuss with them the merits. 

Representative Burnett. You say you appointed Thompson 
because he had had some experience in commissary matters. Was not 
the man who was suggested by Mr. Chandler and Mr. Oberdorfer also 
a man of experience in that line? 
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Mr. Hundley. My recollection is that they suggested a man by the 
name of Steiner. 

Representative Burnett. And a man by the name of Kittig, did 
they not? 

Mr. Hundley. I think when they suggested Steiner they made 
about the same suggestion, said about the same thing as Benners did, 
that Steiner wouldput up money. I do not remember now. 

Representative Burnett. But you did not appoint either of the 
men they suggested ? 

Mr. Hundley. I did not. 

Representative Burnett. You say this question of collusion was 
talked of and thrashed out by the attorneys for the second petition- 
ing creditors? 

Mr. Hundley. It was talked a great deal. The petition of the 
second petitioning creditors, which is on file, alleges collusion with the 
bankrupt, and the question that the bankrupt should not be per- 
mitted to suggest his own receiver was discussed to some extent. 

Representative Burnett. Before you? 

Mr. Hundley. Yes. 

Representative Burnett. And it was said that the Adlers were 
not in this collusion? 

Mr. Hundley. That was the averment in their petition, but Mr. 
Benners and Mr. Hood controverted that. 

Representative Burnett. But you thought that was collusion? 

Mr. Hundley. No, sir; I had not made up my mind about it. 
There had been no trial of the case. It appeared to me from the facts 
and the papers and the representations made to me that there might 
be collusion. 

Representative Burnett. Do you not state in your decree that 
this was one of the reasons why you refused to agree to appoint the 
two Adlers? 

Mr. Hundley. That is right, and the testimony shows conclu- 
sively that there was an effort to have the bankrupt name its own 
receiver. If that had been proven to me at the time of the original 
appointment, I should not even have appointed Edgar Adler. 

Representative Burnett. But that was called to your attention, 
was it not, at the time of the original petition? 

Mr. Hundley. Yes; but not particularly. 

Representative Burnett. But they stated it? 

Mr. Hundley. Yes. 

Representative Burnett. And you stated in your decree that 
that was one of the reasons why you did not appoint both of the 
Adlers? 

Mr. Hundley. Yes; why I did not appoint them both. 

Representative Burnett. Then you did appoint one of the men, 
who were in this collusion, as one of the receivers? 

Mr. Hundley. I did, because at that time it had not been proven 
to me that they were in collusion in the petition, and I thought it 
was nothing but proper — this man Adler was a competent man — 
to appoint one of them and to appoint a man I knew would see an 
honest administration of this estate. 

Representative Burnett. But you stated that that was one of 
the reasons why you did not appoint both of them? 

Mr. Hundley. I did, and I say it now. 
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Representative Buknett. And you state that there was collusion 
enough to induce you to refuse to appoint both of them? 

Mr. Hundley. The reason I did not appoint both of them was 
that with the evidence before me, and the recommendation of 
Thompson and Chandler, and Mr. Kittig and Mr. Steiner, I deemed 
the proper and prudent thing to do to appoint one of the Adlers, 
and Decause it had been so strenuously denied that they were the 
choice of the bankrupts. 

Representative Bubnett. But you did not observe his recom- 
mendation? 

Mr. Hundley. Nor the recommendation of the others. I had to 
do the best I could in the premises. 

Representative Burnett. It is a fact that Mr. Thompson has 
always until recently lived in the agricultural region and that he had 
no experience in this sort of busmess until this time. He never 
went about the works since he was appointed? 

Mr. Hundley. I do not know what he did. I was in Florida a 
good deal of the time. 

Representative Burnett. Is it not a fact that Chandler never went 
to the commissary^s since he was appointed ? 

Mr. Hundley. I have no knowledge about it. 

Representative Burnett. You never looked into the question as 
to whether he was doing his duty as receiver? 

Mr. Hundley. I only know that the receivers were appointed, and 
when the creditors got the opportunity they indorsed the appoint- 
ment. I was not running the plant. I was not running it myself. 
I took it for granted that if the receivers were doing anything they 
ought not to do, objection would be made to it. 

Representative Burnett. No one filed a request for you to appoint 
Thompson and Chandler ? 

Mr. Hundley. Yes; Frank S. White &Sons, representing creditors 
to a larger amount than Benners represented, requested it. 

Representative Burnett. Requested you by telephone? 

Mr. Hundley. Yes; and their letter states the fact. 

Representative Burnett. You told Hood and Benners that a bank 
with $1,000,000 capital had told you they would finance this receiver- 
ship, did you not? 

Mr. Hundley. I said it had been represented to me that some one 
had said that they would cash the receivers' certificates. 

Representative Burnett. Did you not tell them that the bank 
themselves had made the statement to you? 

Mr. Hundley. No; that the bank themselves had stated it? 

Representative Burnett. Yes. 

Mr. Hundley. No ; I told them that I was informed that a bank 
with $1,000,000 capital would cash the receivers' certificates. 

Representative Burnett. Now, what bank was that? 

Mr. Hundley. The American Savings and Trust Company. I 
said about $1,000,000. That was information brought to me by 
some one. I do not remember who stated it. 

Representative Burnett. Who brought that information to you? 

Mr. Hundley. I can not tell you exactly. My recollection is, 
however, that Mr. Chandler brought it to me. 

Representative Burnett. You conferred with Mr. Chandler, then, 
before the petitions were presented? 
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Mr. Hundley. No, sir; I conferred with him after these gentlemen 
left the office. I can not tell you the day that Mr. Chandler men* 
tioned it. 

Representative Burnett. He mentioned it to you when you were 
alone? 

Mr. Hundley. I do not know whether he mentioned it then or on 
the street, or when I went on the bench. I could not tell the date or 
the place, but my recollection is that he stated that to me. 

Representative Burnett. At the second meeting Mr. Campbell 
was there, was he not? 

Mr. Hundley. Five days after? 

Representative Burnett. Yes. 

Mr. Hundley. Mr. E. K. Campbell? 

Representative Burnett. Yes. 

Mr. Hundley. Yes. 

Representative Burnett. At the second meeting you got hold of 
a telegram addressed to Mr. Benners by Mr. Adler? - , 

Mr. Hundley. Yes. '~ ' 

Representative Burnett. And you kept that telegram in vour 
office, and never to this day have delivered it to Mr. Senners, nave 
you? 

Mr. Hundley. I explained fully to this committee that telegram 
happened to be opened by my secretary. I presume it is among 
some papers in ELuntsville. I asked Mr. Benners if he wanted it 
when my attention was called to the fact that it was his telegram. 
My recollection is that he said he did not. I have heard nothing 
beyond that. 

Representative Burnett. Is that the time you said that the 
Adlers had been saying something insulting to the court? 

Mr. Hundley. It was not an insulting telegram; no. 

Representative Burnett. What were the contents of it? 

Mr. Hundley. It was from Mr. Morris Adler saying that he 
would not serve as receiver with anybody else except ms brother 
Edgar. That convinced me, in connection with other things, that it 
would not be proper for me to appoint him. 

Representative Burnett. That convinced you, in connection with 
this telegram of Benners, that it would not be proper? 

Mr. ELuNDLEY. I did not know that it was addressed to Mr. Ben- 
ners. I stated from the bench that my secretary had done it, and 
Mr. Benners expressed himself perfectly satisfied. 

Representative Burnett. Your secretary knew all the time ? 

Mr. Hundley. He did not know that it was Mr. Benners's tele- 
gram. 

Representative Burnett. The matter was mentioned ? 

Mr. Hundley. Yes, and he offered to get it for Mr. Benners after 
I explained it fully from the bench. He offered to get it, but Mr. 
Benners said it was not necessary. 

Representative Burnett. That was five days afterward ? 

Mr. Hundley. Yes. I never saw it except the one time when my 
secretary read it while this matter was pending — while I was trying 
cases in court. 

Representative Burnett. You stated in your testimony, I believe, 
that Mr. Thompson and Mr. Chandler had arranged to borrow money. 
From whom had they arranged to borrow the money? 
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Mr. Hundley. I do not know who it was — one of the banks in 
JBirmingham, so they informed me. 

Representative Burnett. They did not tell you whom? 

Mr. Hundley. I think it was the First National Bank of Birming- 
ham, of which Mr. Harding is president, the man who introduced the 
resolution indorsing the receivership. That is my recollection of it. 

Representative Burnett. And thjey said to vou that the bank had 
declined to furnish the money on account of friction — that is, when 
the petition was made to remove Adler ? 

Mr. Hundley. There never was anv petition made to remove Adler. 

Representative Burnett. When the friction occurred ? 

Mr. Hundley. That was the statement they made to me — that on 
account of friction they were unable to negotiate receivers^ certifi- 
cates. I think that was the time they told me. I think that was the 
bank, and also Mr. Crawford's bank, The American Trust and Savings 
Company. 

Representative Burnett. In your statement regarding what Mr. 
Benners said about the conversation between you and him some time 
afterwards," you said that Mr. Benners was mistaken in regard to the 
statement that you had asked him to indorse you, and told him that 
you were going to remain on the bench until at least March 4, 1909? 

Mr. Hundley. I say he was mistaken about it. 

Representative Burnett. You say that that is not truel 

Mr. Hundley. I say he was mistaken about it. 

Representative Burnett. That did not occur? 

Mr. Hundley. That did not occur. I stated what occurred. 

Representative Burnett. And all that occurred ? 

Mr. Hundley. Yes. As nearly as I can recollect, that is all that 
passed between us. I do not pretend to quote word for word. 

Representative Burnett. You said something in your testimony, 
I believe, about Mr. Bush's statement that he could finance the opera- 
tion. Is that the fact — ^had Mr. Bush told you — sent you w;ord — 
that he could finance the receivership ? 

Mr. Hundley. No, sir; I never made any such statement. . I said 
he said he would do what he could to help them out. 

Representative Burnett. When he asked you to appoint him 
receiver? 

Mr. Hundley. Nobody asked me that. 

Representative Burnett. Nobody did? 

Mr. Hundley. No, sir. 

Representative Burnett. How came you to be told? 

Mr. Hundley. I called Mr. Bush up over the ^ phone. 

Representative Burnett. What did he say to you? 

Mr. Hundley. I can not remember the words. In substance he 
he said that if he could be of any service if he were appointed receiver, 
he would be willing to help them out. Something or that kind. 

Representative Burnett. He told you that over the 'phone? 

Mr. Hundley. Yes; and so did Mr. Thompson say that. 

Representative Burnett. Mr. Thompson told you that Mr. Bush 
had said that also? 

Mr. Hundley. Yes. 

Representative Burnett. Who was it that filed th& petition for 
Thompson and Adler? 
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Mr. Hundley. E. K. Campbell — as I recollect — or Campbell & 
Thompson. The papers are the best evidence — they are in. I could 
not say whether they were signed by one of them or by the firm. 

Senators Knox and Clarke, of Arkansas. The papers are in evi- 
dence. 

Representative Burnett. Then that is all, I beUeve. I was not 
aware that the papers were in evidence. 

Senator Dillingham. This concludes the hearing, then, I suppose? 

Representative Burnett. There was a statement made at the 
opening of the hearing that we could make a statement at any time. 

Senator Clarke, of Arkansas. Oh, yes — the Members. We stand 
by that — that you are at libertv to make a statement. 

Mr. Hundley. Will they make that now, while I am here? 

Senator Clarke, of Arkansas. Let them confer about it. You 
can step into the other room. 

Mr. Hundley. I would like to hear what they may present. 

Representative Bltinett. You will be furnished with a copy. 

(At this point Mr. Hundley withdrew from the room.) 

Representative Clayton. We would like to assist the committee as 
much as possible. I have not been present at all the hearings. Judge 
Himdley has had opportunity of hearing all that occurred, and some 
of my associates have had, but I have not had opportunity, and I 
want to present to the committee a* written statement of my views 
about it. 

Senator Clarke, of Arkansas. You can get that up this week, Mr. 
Clayton, can you not ? 

Representative Clayton. I doubt whether I can, Mr. Senator. 

Senator Clarke, of Arkansas. We have a stenographer here; you 
can come over and dictate it. 

Representative Clayton. I have not had opportunity to look over 
the wnole of the papers. 

Senator Clarke, of Arkansas. I see no impropriety in letting you 
examine all the papers, and suggest that that be done. 

Representative Clayton. There were some confidential mforma- 
tion given to me by a lawyer, for reasons that were satisfactory to him, 
as something affecting the fitness of Judge Hundley for this position, 
but it was given to me in a confident way, and I can not use that, and 
will not, umess I can get permission from this lawyer for me to use it. 
I am going to try to obtain that permission. 

Senator Clarke, of Arkansas. We wanted to make a final report on 
this case next Monday. 

Representative Clayton. I will do what I can to expedite the 
matter. 

Senator Clarke, of Arkansas. We wish you to have a reasonable 
time. Any time you may want before Monday would probably be 
assented to by the committee. 

Representative Clayton. I do not want the committee to delay on 
my account particularly. What I wanted to do, as much as anything 
else, was to aid the committee by giving our views about the whole 
case. 

Senator Clarke, of Arijiansas. Very well. 

Representative Clayton. And I tmnk we can do it better by exam- 
inifflg the testimony. 
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Senator Clarke, of Arkansas. You can make a statement similar 
to what you made, at first before the committee. Are you prepared 
to go on this evening? We could go on for half an hour. 

Kepresentative Clayton. No, sir; I am not prepared to go on this 
evening. 

Senator Clarke, of Arkansas. Suppose we should meet here Friday 
evening. There will probably be no session on Friday evening. 
Shall we say 2 o'clock? 

Representative Clayton. Yes, that will suit me. We will do our 
best to be ready. 

Senator Clarke, of Arkansas. So that we may be ready to report* 
to the Senate on Monday? 

Representative Clayton. Very well. 

Representative Burnett. If the committee could do so, and it is 
within your rules, I would be glad if the committee would furnish us 
with a copy of the record. 

Senator Clarke, of Arkansas. With the understanding, of course, 
that it is not public property? 

Representative Burnett. Of course. 

Representative Clayton. Of course. We shall treat a matter of 
that sort with strictest confidence. 

Senator Dillingham. That should be done. 

Senator Clarke, of Arkansas*. You can have my copy. 

Representative Burnett. I have had Mr. Kittredge's copy during 
the little time that I have had access to any, and if I can have an 
opportunity of examining that, that will do me. 

Senator Clarke, of Arkansas. And you can bring it back. 

Representative Burnett. Certainly. 

Representative Richardson. There was a suggestion made this 
mormng, and I wanted to hear from the comnuttee whether they 
wanted any further proof on the matter — it strikes me as important — 
that effort to have Scott, a referee, appointed clerk instead of Allison. 

Senator Clarke, of Arkansas. My understanding is that the dis- 
trict judge has the right to appoint his own clerk — to appoint whom 
he pleases in that capacity. 

Representative Clayton. If you will permit me to speak in refer- 
ence to this matter, perhaps I am a little more familiar with it than 
Judge Richardson is, and perhaps the Senators are not familiar 
with it. 

Judge Jones holds that the law which made him judge of the north- 
em and middle districts of Alabama has not been repealed, and that 
he is still judge of the northern and middle districts, and that Judge 
Hundley is in the nature of an additional judge, and that he, Hundley, 
has therefore^not the right to make the appointment. But it is m 
such form that the judges of the circuit court of appeals have coin- 
cided with Judge Jones m that view, though it is not m such way that 
I can use it. In corroboration of that the Department of Justice has 
prepared a bill legislating Judge Jones entirely out of the northern 
district of Alabama and confimng him to the middle district. That 
bill was introduced in the House at this session. So that it seems 
that Judge Jones as well as the Department of Justice hold that Mr. 
Hundley has not the right to make those appointments. 

Senator Dillingham. What is the point of this matter, at any 
rate? 
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PfRepresentative Richardson. Judge Hundley stated in the pres- 
ence of the committee that he had agreed to do that, and that he 
took it back. 

Senator Dillingham. What is the object of this? 

Representative Richardson. To show that it was a political 
transaction and that he intended to appoint the political referee. 

Senator Dillingham. Has he not shown that he intended to do 
that? 

Representative Richardson. I think I can show by Judge Shelby 
that he was opposed to that, and refused to coincide in such a thing. 

Senator Knox. But Judge Hundley said that he would not do it 
when he heard that Judge Shelby was opposed to it. 

Representative Richardson. He said that it was withdrawn after 
Judge Shelby had disapproved it. In addition to that there is the 
fact that the evidence is that he would have trusted these sacred 
matters with the political referee. 

Senator Dillingham. I do not know that you understand me, but 
it seems to me that if that is your object you have gone to the limit 
now, in his own admission that he intended to do it. 

Representative Clayton. I think I catch your views. I think we 
agree in the main. The object is to show as a part of the evidence 
establishing his unfitness to oe a judge that he will reward his political 
friends, and he will, we might say, punish his enemies — as we might 
say that a man who would go to that extent might punish his enemies. 

Senator Dillingham. But what further proof on that point do you 
propose to offer? We all know that Mr. Scott is 

Representative Clayton. I do not propose to offer any further 
proof. 

Representative Richardson. I would offer proof that Judge Shelby 
would not touch the matter. 

Senator Dillingham. To my mind that would not strengthen your 
proposition to any extent. 

Representative Clayton. You think we have already all that is 
needed? 

Senator Dillingham. It seems so to me. I do not know how it 
strikes Mr. Clarke. 

Senator Clarke, of Arkansas. I understand perfectly that Scott 
approached him seekiug the appointment, and he agreed to give it 
to nim. But he said that he did not see his way to removing Allison 
until he heard from Judge Shelby, as he was the judge's appointee. 

Senator Dillingham. Of course, this is a case that has gone on 
so far as to become almost burdensome to us who have so much to 
do. I do not know how you can strengthen your case in the matter. 

Representative Clayton. I am sure the committee has been most 
patient. 

Senator Clarke, of Arkansas. We have nothing to do now but to 
hear you gentlemen oh Friday. If you can write out your matter 
in the meantime it will save us the trouble of coming here. 

Senator Dillingham. I think you would all, perhaps, express 
yourselves more clearly and tersely if you did so on paper m advance. 

Representatives Clayton and Richardson. Yes. 

Representative Richardson. And especially if we could all join in. 
the same statement. 

Senator Dillingham. Yes. 

42158—08 IS 
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Representative Clayton. I wish to say that I am doing this entirely 
from patriotic and pro bono pubUco motives. I have something else 
to do, and when I am allowed to discharge those other duties I shall 
be perfectly easy about it, no matter what the result may be. 

Senator Clarke, of Arkansas. Then we will meet here at 2 o'clock 
on Friday next ? 

Representative Clayton. Very well. I will say in this connection, 
in reply to Judge Hundley, that I have no objection \>hatever to his 
seeing or hearing what I say. I w ant him to hear it. 

Representative BtiRNETT. We are all of the same mind in that 
respect. 

Senator Knox. You have no objection ^to the judge hearing a good 
speech ? 

Representative Clayton. Well, I have no object to serve except 
the public interest. 

(Thereupon the subcommittee adjourned to Fridav next, Februarj^ 
28, 1908, at 2 o'clock p. m. 

Further successive adjournments were made until March 21, 1908.) 



Washington, D. C, March 21, 1908. 

The subcommittee met on the call of the chairman. Present: 
Senators DilHngham (chairman), Knox, Bacon, and Clarke, of 
Arkansas. 

Hon. H. D. Clayton, Member of Congress, Alabama, read the fol- 
lowing paper: 

Senators, by your courteous invitation we appear before you and 
now present our testimony and reasons for our opposition to the con- 
firmation of Oscar R. Hundley, nominated by tne President for the 
office of judge of the northern judicial district of Alabama. 

We, the undersigned six Representatives in the Congress from the 
State of Alabama, respectfully appeal to you, as a part of the 
appointing power under the Constitution, not to put this man in 
this high, responsible, and lifetime position over a large part of the 
people of our State. 

We know that you are patient to hear and will give careful con- 
sideration, and in the end will be actuated by the lofty desire to 
best determine for the public good. 

If this were some minor appointment, to fill some place merely 
pohtical or executive in nature, where the official tenure is short, we 
might not, perhaps, consider the case grave enough to urge upon you 
our solemn protest. We beg to sa}^ that the office of judge stands on 
a higher plane than that occupied by anv executive agent. And in 
order to be just to the President we must be permitted to say that we 
do not believe he was fully and correctly informed as to the character 
and quahfications of this man ; and also that if he had been so informed 
we do not believe he would have sent this nomination to you. We are 
confident that should it appear to 3rou that the President has made a 
mistake in this case, as the Senate in some other infrequent instances 
seemed tohaYefound,you will reject this nomination. It is therefore to 
you, as a part of the appointing power, that we must, under our sense of 
public duty, appeal to prevent an unfit and unworthy man from being 
clothed with authority over the people that we have the honor to 
represent. 
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We each, respectively, and upon our respective responsibility", state 
that by .qualification and character Oscar R. Hundley is not fit and 
worthy to be judge of the northern judicial district of Alabama. He 
is not of the material out of which an upright and just judge can and 
must be made. His life, his character, and his conduct sustain this 
statement. 

For the purpose of making ourselves the better understood, you 
will permit us to say that the rule by which you are guided in 
the consideration of this nomination is not like that narrower rule 
which governs the Senate when sitting as. a court of impeachment; 
nor is this case analogous to one where the defendant is under indict- 
ment for crime, for there the charge must be specific and confined 
to the violation of some positive law, and the evidence to warrant an 
adverse finding must be so convincing as to show beyond a reasonable 
doubt that an offense denounced by law has been committed by the 
defendant. The question here is not so much what particular acts 
this man may have committed, but, rather, the question is whether 
he is fit and worthy to be a United States judge. His sins of com- 
mission and omission or his conduct may furnish the means to 
ascertain whether he is fit and worthy or unfit and unworthy to be 
judge- His acts and his conduct serve to demonstrate his character. 
It is his character and the question of his fitness and worth that, we 
apprehend, concerns you. ^ 

We shall not discuss burden and measure of proof after the manner 
pursued in criminal courts. We take it that the question vou wUl 
determine is, Has it been made manifest that this man is suitable for 
the high position of authority and responsibility for which he has been 
nominated? We believe that should you conclude that he is not, or 
that it has not been made to appear that he is fit, and worthy, you 
will reject the nomination. It is oecause of our hieh estimate of what 
the Senate is in legal contemplation and in fact that we say you are 
dealing with a matter of far greater public concern and fraught with 
much graver consequences than the verdict of a petit jury in any 
possible given case Of course you will not be guided bv mere tech- 
nicalities or quibbles that sometimes shield crmiinals from punish- 
ment. In your enlightened consciences, we doubt not that you will 
impartially determine between the public interests and Oscar R. 
Hundley, and decide whether or not he is a suitable man to be made 
judge over our people and the vast property interests situated in the 
great industrial region of Alabama. 

To some of his acts, doings, and conchict we invite your attention. 

First. With regard to our contention that Judge Hundley does not 
possess that degree of integrity and desire for fair dealing wmch should 
characterize a judge, we call attention to his testimonv relating to his 
conviction in the countv court of Madison County, Ala., on a charge 
of gaming. It is for the sole purpose of showing Judge Hundley's 
untruthfulness as evidenced bv his testimony that we invite atten- 
tion to this matter. AVhen asked by Mr. Craig (p. 308 of Hearings), 
^' Were you tried by a jury?'' Judi^e Hundley answered: '^No, sir: 
by the judge, but I was guilty." Now, the certified copy of the rec- 
ord of the conviction shows that he, Hundley, was tried by a jury and 
that the jury was accorded to him on his demand. 

On page 308 of the Hearing Mr. Craig asked the following question: 
^*You plead guilty?" to wmch Judge Hundley answered, ^^I did^ 
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because the solicitcr said he w culd convict me if he had to go on the 
stand himself/' 

As ag:ainst this statement by Judge Hundley we place the certified 
copy of the record, which shows that a plea of not guilty was entered 
by the defendant, Hundley, and not only that, but that after he had 
been convicted he took an appeal to the supreme court of Alabama. 

On pages 308 and 309 of the record Judge Hundley states that he 
was tried upon an affidavit made by a negro thief named Dixie White. 
We call attention to the certified copy of the record, which shows 
that he was regularly indicted by the gjrand jury of Madison County, 
and on the testimony of George L. Davis. 

Judge Hundley seeks to make it appear by his testimony that he 
was being persecuted in the matter of that trial by the solicitor, 
named Nicholas Davis, and his brother, and states that, although there 
were a number of men in the game in which he played, he was the 
only one prosecuted. But after Judge Hundley was confronted with 
the record of the indictment against him, and evidently fearing that 
he would be confronted with records of indictments against the other 
men who were in the game, he reversed himself, and declared that all 
parties who played in Mr. Davis's office were summoned as witnesses 
before the grand jury against all the parties who were in that office 
and in the game, and that indictments were found against all these 
parties. # 

We call attention to the fact that Judge Hundley said he was pros- 
ecuted by a solicitor named Nicholas Davis, while the record snows 
that in truth and in fact the solicitor who appeared against him was 
Henry C. Jones. 

In answer to the possible contention that Judge Hundley was not 
notified of this charge of conviction before he first testified as a wit- 
ness, we beg to say that the record of the conviction was filed with the 
committee on February 7, 1908, and that Judge Hundley in his vol^ 
untarv statement in his own behalf on February 14, 1908, admits 
that he knew such record was on file, for he then stated that "I 
understand that it is filed here.'' 

Second. The uncontradicted facts in one branch of the case are 
that prior to 1896 Mr. Hundley had been elected as a Democrat and 
had served two terms of two years each in the house of representa- 
tives of the Alabama legislature and two terms of four years each in 
the Alabama State senate, in all twelve years. 

We admit that Mr. Hundley had a right to change his political faith 
and as often as he liked. However much he may have boxed the 
political compass, we have no criticism to offer on tnat account. But 
the evidence shows that Mr. Hundley was elected a Democratic 
senator in 1892 and that his term of office expired in 1897, and that in 
the fall of 1896 he took his seat in the Alabama State senate, and 
while such senator, and at that time, he attended the caucuses of the 
Republican party and affiliated with that party. After he had 
abandoned the Democratic party and while still holding the office of 
senator, conferred upon him by the Democratic party, a Democratic 
convention, representing every precinct in Madison County (his 
senatorial district), by formal resolution demanded that he resign the 
office of senator, but this he refused to do. (Record, p. 287).** We 

oPsLge refer encBB are to the stenographer's typewritten record, the matter not 
being in print at the time of this presenlatioTi. 
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mention these facts as being significant of Judge Hundley's character 
and persuasive of his lack of a proper sense of integrity. We do not 
hesitate to assert that no honorable man of anjr political party would 
feel himself justified or excused should he act witn his former political 
opponents while still holding the commission of his former political 
party. 

In this connection we beg leave to quote from the written report 
prepared by Senator Pettus, now deceased, for himself and another 
member of the subcoiitmittee of three appointed by the Committee 
on the Judiciary ot the Senate, near the close of the Fifty-ninth Con- 
gress, on the nomination of Oscar R. Hundley tor the office of district 
attorney for the northern district of Alabama: 

Your committee begs leave, after having presented Mr. Hundley's record, as con- 
tained in Alabama senate journals, to submit to the Senate facts or charges of a 
personal character, filed for several weeks in this case, giving Mr. Hundley full oppor- 
tunity to deny the same. An editorial on December the 8th printed in the Daily 
Tribune, at Huntsville, Ala., where Mr. Hundley resides, a Republican paper and 
for many years the official organ of the Republican party of Alabama, headed, "A 
plain sell out," charging Mr. Hundley with conduct wholly unbecoming a gentleman, 
or a good citizen. Your committee, while not disposed to attach any considerable 
importance to a newspaper article, feels constrained when the matter referred to in the 
newspaper editorial is reiterated denounces corruption by leading Republicans claim- 
ing to be cognizant of the fact. We attach as exhibit D the editorial referred to in the 
Daily Tribune; and a letter of Hon. Charles P. Laf^e, the editor of the Daily Tribune; 
* * *; and the letter of Hon. Asa E. Stratton, addressed to Hon. Edmund W. Pettus, 
of date of January 8, 1907. * * * These charges are reiterated in other letters 
attached to said exhibit. It appears to your committee that such charges coming 
from a newspaper in a man's own town, as well as from others knowing Mr. Hundley, 
and being of such a grave character, involving the integrity, character, and truth of a 
man, are entitled to some notice, of answer, or explanation. And especially if he is 
asking to be appointed to high and responsible Federal office. 

These charges referred to Mr. Hundley^ s conduct when he was a 
candidate in 1896 for the Republican nomination for Congress from 
the Eighth Alabama district. There have been introduced in evi- 
dence every indorsement or recommendation that Mr. Hundley 
received for the different Federal positions to which he aspired from 
1891 to 1907, when he received the nomination for judge of the north- 
em judicial district of Alabama, and all indorsements nave been filed 
by him in support of his pending case for confirmation. (Record, 
p. 586.) 

Third. The evidence discloses the fact that Judge Hundley was 
guilty of conduct inconsistent with judicial propriety and integrity 
when he permitted or countenanced the petition for his confirmation 
by the Senate to be circulated by his tather-in-law, Mr. Frank P. 
O'Brien, of Birmingham, Ala., at Birmingham among the lawyers of 
that bar while his (Hundley's) court was in session and he presiding 
on the bench, which petition was presented to and in the presence 
of lawyers who had cases pending before Judge Hundley that he, as 
such judge, had to pass upon or try. Judge Hundley Imew that his 
confirmation was being opposed, and yet he admits that he knew 
his father-in-law was circulating this petition and securing the 
signatures of lawyers who had cases before his court. We submit 
that this conduct was not in keeping with that of an upright judge. 

Fourth. That Judge Hundley used his high office unworthily and 
to repay his political obligations and to collect a moneyed demand 
due to him we think the facts of this record fully establish. It is ad- 
mitted that J. 0- Thompson and Charles H. Scott were and a^o^ tfcA 
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Political referees of the present administration in Alabama. Mr. 
hompson is chairman of one wing of the Republican State executive 
committee, and the internal-revenue collector at Birmingham, and 
that both he and Scott were the active supporters of Mr. Hundley , 
for the appointment of judge and, later, of his confirmation. The 
record shows that Mr. Hundley before he was nominated for judge 
was consulted about political appointments in Alabama by Mr, 
Thompson. (Record, pp. 584-585.) 

The evidence further shows that on May it, 1906, said Joseph O. 
Thompson executed to said Hundley a mortgage in the sum of $4,500, 
which was recorded in Lowndes County, Ala. While testifying for 
himself Judge Hundley's attention was called to this and practically 
the only explanation he made was that he loaned the money in ordi- 
nary course of business. The fact that this money was loaned by 
Judge Hundley to Mr. Thompson, taken with the several candidacies 
of the judge since 1901, is a luminous fact in the case, and shows, 
we believe, that Judge Hundley, for improper and ulterior motives, 

Eut Thompson under financial obligations to him and thereby did 
ecome careless of his character and reputation and was, as we be- 
lieve, thereby influenced to appoint Thompson a receiver in the 
Soutliem Steel Company case. 

Fifth. Judge Hundley admits that Charles H. Scott, the other 

Eolitical referee, and Thompson conferred with him, after he had 
een nominated for and was acting as judge, about his. appointing 
Scott the clerk of his court, and about his removing, for that purpose, 
Charles J. Allison, whom he, Judge Hundley, admits was a worthy 
and efficient clerk. (Record, p. 599- .) Judge Hundley claims 
in explanation of this bargain, for we believe that we are justified in 
so calling it, that he notmed Scott that he could not carry out his 
promise because Scott was too active in political matters. The record 
shows that Scott for a number of years prior to Hundley's appoint- 
. ment or nomination as judge had been active in politics, and that since 
Judge Hundley was first appointed Scott has been no more active in 
politics than he had been before such appointment. From the 
judge's own testimony the fact appears that if he gave notice to Scott 
at all it was after the appointment of this subcommittee to investi- 

fate and report upon Hundley's nomination. Further, in regard to 
is promise to have Charles H. Scott, one of the political referees, 
made clerk of his court at Birmingham, we have to sa3^ that he never 
changed his mind on the subject, or never decided not to appoint 
Scott to such office until after it had been ascertained by him, as a 
result of a controversy in the district between himself and Judge 
Thomas G. Jones over the appointment of a referee in bankruptcy, 
that Judge Jones, in the opinion of other eminent judges and in the 
opinion, we believe, of the Department of Justice, had not been ousted 
of his jurisdiction in the northern district of Alabama, and not until 
after Judge Hundley had ascertained that he did not have authority 
to remove Allison and appoint Scott clerk. 

We beg to call attention to certain facts. On February 25, 1907, 
the act of Congress was passed providing for a district judge for the 
northern judicial district of Alabama. But this act does not expressly 
or by implication oust Judge Jones of jurisdiction in the northern 
district or Alabama. It will be remembered that under a former act 
of Congress the judge of the middle ^wdieml district of Alabama was 
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made judge of or designated as judge of the northern judicial district 
of Alabama. The act under which Judge Hundley was appointed, in 
its nature, as we believe, provided for the appomtment of another 
judge, and did not and does not deprive Judge Jones of jurisdiction 
m the northern district. In corroboration of this we call attention 
to the fact that, at the instance of the Department of Justice, Repre- 
sentative Jenkins introduced H. R. 419 on the 2d day of Decemoer, 
1907, designed to give Judge Hundley exclusive jurisdiction in the 
northern district of Alabama. From this we believe we are justified 
in concluding that Judge Hundley's statement before this committee 
was disingenuous and false, lacking in frankness, and was in its nature 
a suppression of truth. We believe we are warranted, from the testi- 
mony and the circumstances in the case, in saying that he failed to 
remove Allison as clerk of the court and failed to appoint his political 
friend and promoter because he, Judge Hundley, had ascertained that 
he did not have the authority to remove the one and to appoint 
the other. 

Sixth. We think it is just to say that Judge Hundley posed 
before the subcommittee as being particularly virtuous and consci- 
entious in election matters, and to this end he voluntarily presented 
a letter from one R. P. Whitman, who stated that when Hundley was 
the Republican candidate for Congress from the eighth district of 
Alabama .in 1896 (Joseph ^Vheeler being the Democratic candidate) 
that he. Whitman, changed certain ballots cast for Hundley for bal- 
lots for his Democratic opponent. (Record, pp. 293, 589.) No refer- 
ence had been made to ballot-box stuffing until this letter was pre- 
sented by Hundley. (Record, p. 590.) The letter was not called 
for by any question propounded to Mr. Hundley, and it was a confi- 
dential letter to Mr. Hundley from a man supposed to be on his death- 
bed, and had no part in this hearing. 

We quote from the record : 

Representative Richardson. Had any reference whatever been made in the pro- 
ceedings of this committee about ballot-box stuffing until that (Whitman) letter was 
put in? 

Mr. Hundley. No, sir; I believe not. 

The affidavit of Mr. Hooper, a reputable citizen of Huntsville. 
Ala., where Mr. Hundley resided all of nis life until he was appointed 

{'udge, bears directly on Judge Hundley's efforts to corrupt the ballot 
►ox. 

State op Alabama, Madison County: 

Before me, H. B. Roper, clerk of the circuit court of Madison County, Ala., per- 
sonally appeared W. P. Hooper, who is known to me and who, first being duly sworn, 
deposeth and sayeth: That he knows Oscar R. Hundley and has known him for many 
years, and has served as an inspector at at least six or seven elections held in Madison 
County, at which said Hundley was a candidiate, and that he was each time appointed 
at the request 'of said Hundley, and that he had never seyved as an inspector until 
after he hiad been spoken to by said Hundley, who was the first person who ever sug- 
gested to him that he act in that capacity. That whenever he so acted at the reauest 
of said Hundley, that said Hundley would call him to his office and give him a large 
number of marked tickets, all of said tickets marked for said Hundley, but upon some 
of them the names of other candidates upon the ticket with said Hundley would be 
left unmarked. That said Hundley would always request of the inspectors that they 
run him a little ahead of the ticket, using the marked oallots he had prepared for that 
purpose. That said Hundley would accompany his request, "Run me a little ahead 
of the ticket, boys,'' with the request that they call on one Henry McDonnell, who 
was the chairman of the county committee, who would give them money, which was 
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generally the sum of $50 each. Said Hundley and said McDonnell were the men to 
whom the inspectore would report and from whom they would receive instructionfl 
as to the conduct of the election. 

W. P. Hooper. 

Sworn to and subscribed before rae this 2 let day of February, 1908. . • 

[seal.] H. B. Roper, 

CUrk Circuit Court, 

The hypocrisy that is uncovered in the effort to hold himself out at 
this time as a model of purity and honesty is in consonance with 
Judge Hundley^s character for duplicity and deceit. '^In the Senate 
I introduced and urged the passage of a law to secure a free and 
imtrammeled expression of the popular will at the ballot box." 
(Himdley's letter, record, p. 291.) The affidavit of Mr. Hooper 
speaks for itself. It is true that Judge Hundley denied the statement 
of Hooper's affidavit. What else could he do but that? A request 
was made of the chairman of the subcommittee to issue process for 
Mr. Hooper to appear before the subcommittee and give evidence, but 
that request was not granted. We point to another feature of the 
evidence that shows the reckless disregard Judge Hundleyhas of the 
truth. Mr. Himdley objected to the intrcducticn of this evidence. 
(Record, p. 591.) We quote from the record: 

Representative Richardson. Well, you opened it. 

Mr. Hundley. But I am not here to raise an issiie of that sort, because I do not 
think it has anything to do with this matter. I ask the committee if I must go back 
to that time? 

Representative Richardson. Oh, yes. Judge, that relates to your character. 

Senator Knox. I should say that that is relevant. 

Seventh. The evidence shows that Mr. Hundley abandoned the 
Democratic party in 1896, and joined the RepubUcan party while he 
still held a Democratic commission as State senator. He was a can- 
didate for Congress before the RepubUcan Congressional district con- 
vention that met at Decatur, Ala., in the fall of 1896 before the Presi- 
dential election in November, 1896. It was on account of liis conduct 
at this convention after liis nomination that leading RepubUcans so 
vigorously denounced him for dishonesty and perfidy. 

In his letter to the Democratic convention of Madison County 
declining to accede to their demand that he resign his seat as State 
senator, Mr. Hundley says: ^' Your action is a fit companion piece to 
the declaration of your candidate for President, that 'he would die 
before he would support a Democratic candidate on a gold platform.' " 
(Record, p. 290.) In a letter written by Mr. Hundley and pub- 
lished in the Progressive Age, a newspaper pubUshed at Scottsboro, 
Ala., a few months before that date, Mr. Hundley says: ''I will state 
that I am in favor of the free and unhmited coinage of silver at the 
ratio of 16 to 1.'^ (Record, p. 299.) 

Eighth. Mr. Hundley's joint resolution to amend the constitution 
of Alabama to provide a special tax to be levied for school purposes 
constitutes a striking episode in his Ufe. 

We refer to Judge Hundley's record in this particular matter while 
he was a member of the Alabama legislature regarding this joint reso- 
lution to so amend the constitution of Alabama that the specral taxes 
to be collected from the white people should be used for the education 
of the children of the white race and the taxes collected from the 
people of the bla>ck race should be used for the education of the chil- 
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dren of the black race, solely to show that he has prevaricated or con- 
tradicted himself and has failed to tell the truth about this matter. 
In referring to this joint resolution we quote: 

Mr. Hundley. I introduced in 1890-91 with the word "shall." 

Senator Bacon. And you again introduced it when? 

Mr. Hundley. In 1892-93. 

Senator Bacon. Each time with the word "shall." (Record, page 275.) 

We find a pamphlet written by Mr. Himdley addressed to Hon. 
Clarence D. ClarKc, chairman, Washington, January 16, 1907, 
defending himself against the charge of favoring a joint resolution 
requiring that taxes paid by the negro population should alone be 
used for the education of the negro chUdren, etc. Mr. Himdley 
says: ^'It will be found by turning to page 177 of the House Journal 
of^ 1888-89 that when, on the 30th day of November, 1888, this bill 
was put on its passage, Hon. Francis L. Pettus (son of Senator E. W. 
Pettus), oflfered and secured the adoption of the following amend- 
ment: 'Add to the end of section 1, the following: Provided, That 
the money collected from persons of the white race shall be applied 
exclusively to the education of the children of the white race and the 
inonejr collected from persons of the black race shall be applied 
exclusively to the education of children of the black race.' The 
amendment was adopted, and the bill as thus amended passed the 
'House and was sent to the Senate. I followed it to the senate and 
had this amendment stricken from the bill, and the bill was defeated 
at that session in the Senate. '' And yet, in this hearing Mr. Hundley 
testified that he introduced that joint resolution four times, eacn 
time reauiring that the funds for education ^'shair' be applied as 
provided in the Pettus proviso. (Record, page 275.) 

Senator Bacon. Was it introduced four times? 

Mr. Hundley. Yes, sir; I think it wafi introduced four times. 

The late Senator Pettus, in the report that he made on this question, 
says: ''Exhibit A also contains a copv of the joint resolution referred 
to by Mr. Hundley in his letter of defense as introduced by him in 
the leffiskture in 1892-93, wherein he lays great stress on the language 
'may DC applied, etc' " Your committee is advised that the supreme 
court of Alabama has uniformly held that the word ''may'' in a 
statute relating to the discharge of official duties has been construed 
to mean '* shall." The recora shows that this joint resolution was 
submitted to the voters of Alabama and was defeated. The next 
session of the Alabama senate following its defeat at the polls Mr. 
Hundley again introduced in the State senate this joint resolution. 
He would escape if. he could the effects of this record. We have 
presented the facts arising in the hearing of the case to show that Mr. 
Himdley, whenever the opportunity presents itself and his interests 
are involved, never fails to evade the truth. This is not the character 
of man that should be Federal judge. Is it possible that a man 
aroimd whose name and life the gravest doubts gather and cling as to 
his sincerity, truth, and proper conception of propriety should be 
elevated to the bench? We beg leave in this connection to quote 
with oiu* approval the closing paragraph of the report written by the 
late Senator Pettus: 

The evidence presented to your committee fails to present to us Mr. Hundley as a 
man of high character and credit with those who know him. It is hard for ua tic^ «ft!«8i 
how any other conclusion than this can be reacYied altet «. 1>3X5l, \ai\i , ^w\ ^>s^$a»K^<5i«!a&R^ 
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examination of all the evidence before us. We believe that the Government ought 
to be represented, at least in its important judicial positions, by men of character, 
integrity, honor, and capacity — a man entitled to, and who enjoys, the confidence and 
respect of those who know him best. Your committee is of the opinion that Mr. 
Hundley falls far short of that standard, and we do not believe under the circum- 
stances that he is worthy of holding a high and important Federal office. Republicans 
of this kind can be found in Alabama. We respectfully report to the Senate against 
his confirmation as United States district attorney for the northern district of Alabama. 

It is more to the interest of the people that a man proposed for 
}udge should be honest, manly, and truthful — in short, that he should 
be possessed of integrity — than that he should have a profound 
knowledge of the law. While we do not concede that Judge Hundley 
is well equipp>ed by a knowledge of the law for the intelligent or best 
discharge of the duties of a judge, we do assert that the evidence in 
this case demonstrates that he is unfit and unworthy to be judge. 
We believe from all the testimony in this case, from our personal 
knowledge in part and from the character of the man, that he is not 
qualified or worthy to be judge. 

In the ordinary affairs of life a man is judged by his character, by 
his daily '^walk and conversation,^' and we submit that by this 
standard this man should be judged in this particular case. We believe 
we are warranted in saying that all the developments of this case show 
that Mr. Hundley has been guilty of doubtful, improper, and wrong- 
ful conduct; so doubtful, so improper, and so wrongful that he ought 
not to be confirmed. A close reading of this record will, we think, 
justify this statement. Moreover, the record shows that to questions 
propounded to him relative to his acts of doubtful or wrongful per- 
sonal or judicial conduct he was disingenuous, evasive, and unreHaole, 
and prompt, in other instances, to deny emphatically any statement 
of fact reflecting on his integrity where he belived his own answer 
could not be controverted. 

He sought at all times during this hearing to obscure and mystify 
the real issue connected with his judicial conduct in the matter of 
the Southern Steel Company receivership. In this connection we 
quote from the record, page 331 : 

Senator Knox. As I understand, there is no charge made against you involving 
the exercise improperly of judicial discretion in any matter connected with the case, 
except the matter of receivership? 

Mr. Hundley. That is all. , 

Senator Knox. I think it would be just as well for you to get down to the facts. 

Mr. Hundley. Why I ai>pointed these men? 

Senator Knox. Yes, instead of arguing it. I would like to hear what the facts are. 

Ninth. In the appointment of receivers for the Southern Steel 

Company the action of Judge Hundley, we submit, clearly shows 

that he prostituted his position for the purpose of paying a political 

debt to Thompson and of aiding Thompson to discharge a nnancial 

obligation to Judge Hundley. In doing so he appointed a man, 

Thompson, who had no experience whatever in the management or 

operation of industries of the kind operated by the Southern Steel 

Cfompany. For this additional reason we respectfully insist that 

Hundley should not be confirmed. If before his confirmation he 

would play his political and personal favorites, would he not, when 

. securely fixed in his position, use his power as judge to advance 

other favorites even to the destruction of the rights of persons and 

property J that might be before his court or that ne might, by use of 

n/s power and discretion, bring betore Yvis comtX,'^ ¥W^w it it be true 
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that by calling in Mr. Bush the property of the Southern Steel Com- 
pany was saved from wreck and ruin, that fact does not mitigate 
the oflFense of the judge in the appointment of Thompson and Chand- 
ler receivers with Adler at the beginning of the case. 

What are some of the undisputed facts as to this branch of the 
case? The Southern Steel Company could not pay its debts and 
should have been and was finally adjudged a bankrupt. Two peti- 
tions were presented to Judge Hundley at chambers at Huntsville. 
One asked that the two Adlers be appointed receivers, and the other 
asked for the appointment of Ketig and Steiner. Neither petition 
■asked for the appointment of Chandler or Thompson, and m fact, 
during the entire hearing of the receivership appointment matter 
there, neither Chandler nor Thompson was ever riientioned or dis- 
cussed. Frank S. White & Son, lawyers at Birmingham, say that 
they probably suggested Thompson, but they were not attorneys for 
any of the petitioning creditors, nor were they present in person or 
in any other way at the hearing at Huntsville. At this hearing in 
Huntsville, Chandler, who lived at Birmingham, was present, at 
whose instance or by whose invitation it does not appear, and accord- 
ing to Hundley^s testimony Chandler remained in the judge^s chamber 
ten or fifteen minutes after the others who had discussed the matter 
with the judge had gone out. From the circumstances we think it 
can be justly inferred that Chandler was there at the judge's instance 
or request. 

While Oberdorfer and Blackburn made some charge of collusion 
between the creditors whom Benners represented, the bankrupt and 
the Adlers, yet Hundley did not believe that charge, or else he would 
not, if an honest judge, have appointed one of the Adlers one of the 
receivers. If Hundley believea there was in fact a wrongful collusion, 
it was criminal in him to appoint either of the Adlers. That would 
have been especially true in this case, because he was, beyond ques- 
tion, appointing two men (Chandler and Thompson), without expe- 
rience, and one (Adler) who had had large experience. Would it not 
have appeared necessarily that Adler would have had, if not the entire 
control, then, the active operation of the plants, and the whole fate 
of the company w^ould have been placed in the hands of an alleged 
imworthy man and conspirator? Hundley's decree appointing the 
receivers contemplated the continued operation of the plant, and nec- 
essarily the operation would have had to have been continued by the 
receiver who was experiei\ced in such work. This shows one or two 
things: Either that Hundley did not attach any importance to the 
charge of collusion, or else deliberately placed one of these who were 
in the alleged collusion in position where he could carry out, to some 
extent at least, the purposes of that collusion. 

Judge Hundley in his decree (record, p. 29) insists and cites 
decisions, which ne says sustain the view, that when the appointment 
of a receiver is brought about by the active interference and procure- 
ment of the bankrupt, the appointment should for that reason be 
disapproved or not made. If J udge Hundley thought this collusion 
existed, then, under his view of the law, it w^as certainly his plain 
duty to refuse to appoint either of the Adlers. He endeavors to 
avoid the force and effect of this proposition by stating (record, p. 
615) that at the time of the appointment of the receivers it had not 
been proved to him that the Aalers weie m eoVVxxs^oxi. ^^^^ ^Jc^^'^'^^s^-- 
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rupt. On page 614 of the record, referring to this same alleged 
collusion, Representatives Burnett asked this question: 

But that was called to your attention, was it not, at the time of the original petition? 

To this Judge Hundley responded 2 

Yes, but not particularly. * 

And just previous to this question Judge Hundley said (record, 
p. 614): 

If that had been proven to me at the time of the original appointment, I should 
not even have appointed Edgar Adler. 

In this statement he was endeavoring to justify the appointment 
of one of the men whom he had said he nad found to be in the collu- 
sion. Again, see how he contradicts himself. On page 361 of the 
record, in regard to this very point. Senator Knox asked this question: 

But my question was, what were the reasons assigned by the protestant why you 
should not appoint the Adlers? You say that in these communications which you 
received, they asked jrou not to appoint them. But what reason did they assign for 
asking you not to appoint them? 

Mr. Hundley: 

Because the Adlers desired to get control of the property for their own personal 
ends; that they had been in collusion with certain stockholders and they desired to 
use it for their own purposes; they desired to get charge of the property; and they 
had been in consultation with the bankrupt with a view of purchasing the plant; and 
they had a^eed in advance that they should be receivers; and until tney had a 
pioper hearing upon that, that I ought not to appoint them. 

This, he says, was called to his attention right at the time that the 
question of appointing the receivers was before him. 

Again, if Thompson and Chandler were competent to carry on the 
operations of the plant, as Hundley^s decree required, why did 
Thompson afterwards suggest and Hundley afterwards appoint 
Bush one of the receivers? Hundley stated m his testimony (Rec- 
ord, p. 621). that Thompson told him Bush had agreed to help 
them (the receivers) out. The appointment of Bush is proof, we 
think, that Hundley knew when he appointed Chandler ana Thomp- 
son that they were incompetent. That they were incompetent is 
apparent from the testimony. The testimony shows that Thomp- 
son and Chandler had had no experience in this kind of business. 
The very character of the plants of the Southern Steel Company 
demanded the appointment of receivers who had the pecuUar expe- 
rience necessary for the operation and management of the kind of 
business or businesses in which the Southern Steel Company was 
engaged. The company had large steel plants at Ensley and at 
Gadsden, and in connection with them operated several iron fur- 
naces, blooming mills, coal mines, iron-ore mines, railroad, and 
various other mdustries, about which Thompson and Chandler 
knew nothing. 

Judge Hundley, on page 616 of the record, in reply to a question 
asked by Representative Burnett about Thompson's previous busi- 
ness career, said: ''I do not know what he did; I was in Florida a 
good deal of the time.'' Here we find a judge appointing a man to 
take charge of vast properties, estimated to be worth twenty or 
twenty-five millions of dollars, about whose previous occupation the 
Judge, according to his own testimony, knew nothing; and with this 
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man the Judge appointed another man who had never had any expe- 
rience, so far as the evidence shows, except the running of two little 
stores, and the third man whom Hundley said had been shown to be 
in collusion with the bankrupt and petitioning creditors. With this 
testimony can we reach any other conclusion than that Hundley in 
appointing Thompson was paying a political debt to Thompson and 
at the sam^ time was trying to help Thompson discharge a financial 
debt which he owed him, Judffe Hundley? If this be true, he is unfit 
and unworthy of a seat on the bench. If Judge Hundley did this, 
while having only a temporary appointment, what will he do if he 
should be confirmed and leel that only an impeachment could remove 
him? 

Mr. Bush says that Chandler never visited the commissaries, so far 
as he knew, although the pretext of Hundley for appointing him was 
his, Chandler^s, familiarity with such stores. The testimony, without 
conflict, shows that there was no necessity for any one to have special 
supervision over these. Mr. Bush also says that Thompson had 
nothing to do with the active management of any of the concerns or 
businesses of the Southern Steel Company, and, in fact, never went 
about anv of the plants or industries. Can the fact, if it be a fact, 
that Bush managed the business, plants, or industries of the com- 
pany so as to meet the approval of the creditors in any wise mitigate 
the recklessness and criminality of Hundley in his appointment of 
Thompson and Chandler? 

Again, on page 22 of the record, Benners makes the statement that 
after this subcommittee was appointed, and, in fact, only ten days 
before Benners testified, Hundley tried to use his judicial position 
and power to browbeat Benners into whitewashing Hundley^s char- 
acter in this investigation. This is what Benners states: ^^Only ten 
days ago I went into his chamber to get an order in the case. Up to 
that time since the institution of this case he had not shown a disposi- 
tion to consult my views, although I believe I may state that our firm 
represents directly and indirectly the great bulk of the parties in 
interest in the case. He received me very cordially and invited my 
views at length about the case. He finally tumedf to me and said, 
'Have you anything to do with this fight that is being made on me?' 
I told him I had not. 'Well, ' he said, 'if that is the case, I wish you 
would write me a letter saying that you have nothing to do with this 
fight and that you do not approve of it, and that you do approve of 
my conduct of this litigation.' I said, 'Judge Hundley, I am sorry, 
but I can not write that letter.' He then said, 'Well, I had supposed 
that as an officer of the court you would take pleasure in doing it.' 
He said, 'You know in any event, whether I am confirmed or not, I 
will be in office until March, 1909, and have the disposition of this 
litigation.'" 

Benners further stated on page 33 of the record: "We were, as a 
matter of course, vitally interested in that proceedings. We repre- 
sented the petitioning creditors, and the question was — although 
you would never gather it from the opinion — whether or not the 
corporation should oe adjudged a bankrupt. Presumably, if we were 
successful in that petition, we would get a large fee as being the 
attorneys for the petitioning creditors who brought into court this 
fund. He then became somewhat agitated and said, 'Well, sir, it is 
a mere matter of taste. I thought you wowld \.^kfe ^\fe»^sxt^ S». 
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doing it. You can do it or not, just as you like/ I told him il was 
a fact that I had nothing to do with the fight that was being made 
against him; that I decUned to do so; that the interests, if no other 
reason, which we represented, were so large that we could not afford 
to become entangled in any complication whatever with reference 
to the case. And with some embarrassment I left the room/' 

This part of the conversation Hundley denied, but as between 
Hundley and Benners, we believe the statement of Benners to be true 
and that of Hundley to be untrue. This belief is justified by the 
contradictions that Hundley makes all through his testimony, and by 
the further fact that Mr. Blackburn, a witness for Hundley, said on 
page 448 of the record, that Walker Percy and Augustus Benners 
(who compose Mr. Benners' s firm) stand as high in character and pro- 
fessional integrity as any firm he could mention; and we are further 
justified by the further fact that we ourselves know Mr. Benners and 
his character and state on our knowledge of that character, which is 
good for truth and veracity and for probity, that no man at the 
Alabama bar stands higher. Besides, Benners is not interested and 
Hundley is interested, for on the result of this investigation depends 
his right to his seat on the bench which he now occupies. We say the 
same that we said of Benners is true of Mr. Hood and his testimony 
and standing as a lawyer and as a man. It will be observed that Mr. 
Hood in his testimony in no wise contradicts anything that Benners 
said, but on the contrary he corroborates some parts of Benners's 
testimony. 

Another piece of evidence which shows Hundley's disregard of the 
truth occurs on page 27 of the record, where m his opinion and 
decree adjudging the steel company a bankrupt he says, near the 
middle of the page, '^ These receivers immediately took charge of the 
property of the bankrupt, secured such funds on receivers' certifi- 
cates necessary to keep tne plants of the Southern Steel Company in 
operation, wmch they continued to do so long as said operation 
proved profitable." This is just as much a solemn adjudication of 
facts as any other in the opinion, and yet it is absolutely untrue. The 
receivers d.id iiot use a dollar's worth of certificates to operate the 
plants. Mr. Bush, who was Hundley's witness, testified, record 
page 201, that there never arrived a time when it was necessary for 
the receivership to use its credit for the purpose of raising a dollar. 
Here the judge, in a decree and opinion promulgated after this sub- 
committee had been appointed and publicity given to that fact, 
states an untruth. In fact, it is apparent from the opinion itself 
that it was really prepared and intended to be used as an answer to 
this proceedings then pending before this subcommittee of the Senate. 

Again, Judge Hundley, in his first examination (record, p. 358), 
in response to a question by Senator Knox, said that Benners, m 

f)resenting his petition for receiver, told him that the Adlers would 
urnish the money to operate the plant of the Southern Steel Com- 
pany if they were appointed receivers. Afterwards (record, p. 561) 
Hundley endeavored to modify this statement by saying that Ben- 
ners dia not tell him that as representing the Adlers. He tried to 
reenforce this afterthought of his by quoting from the testimony of 
Benners on page 5 of the record, where Benners merely stated the 
ability and qualifications of the Adlers. Judge Hundley tried to 
impress the committee with the idea that Benners only asserted that 
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the Adiers were in a condition to finance the receivership, and that 
neither Benners nor anybody else claiming to represent the Adiers 
ever stated to him, Hundley, directly or indirectly, that they would 
in fact put up the money to finance the receivership. The Judge 
here again attempts to deceive the committee. If he had desired to 
be fair, he would have quoted the testimony of Benners on page 34 
of the record, where Benners stated that he told the judge (in response 
to questions by Senator Bacon) that he was authorized to state to 
him, the judge, that the Adiers had the money themselves and desired 
to use it in financing the company on receivers' certificates in 'case 
they were appointed receivers. Nor was the judge fair enough to 
quote or refer to the statement of O. R. Hood, on page 71 of the 
record, to the effect that, he. Hood, told the judge when the appoint- 
ment of receivers was being discussed that he had the assurance 
''from the Adiers that they would put up from their own means the 
necessary funds to keep the plant in operation.'' 

It was shown that for many reasons it was highly important that the 
plant of the company, or at least some parts of their industries, 
should be kept in operation. One reason was that they had a large 
force of skilled and other labor, which had been collected from various 
parts of the country at great expense, and that this would necessarily 
bfe scattered if the plants were shut down. It is also shown by 
Hood, by Adler, aud oy Schuler that several of the plants could have 
been operated at a profit if they had been kept running, and a large 
part of the labor kept employed. Another evidence of Hundley's 
double dealing with the committee is shown by the alleged resolution, 
which is set out in extenso in the testimony of Bush, indorsing the 
receivers, when in truth and in fact, and according to the testimony 
of Benners and Wood (Hundley's witness) only a brief oral resolution 
was adopted tendering the thanks of the creditors to the receivers. 
The pretended resolution was never considered or adopted, but 
was an afterthought written into the record of the matter at Bir- 
mingham for the purpose of attempting a benefit to Judge Hundley 
in this investigation before this subcommittee. 

Again, the effort is made by Hundley to mirimize the imroitance 
of the petition of Benners, upon the ground that he represented three 
creditors only. Benners shows by his testimony that he represented 
a much greater amount of indebtedness than that enrbraced in his 
petition, and other creditors besides those named therein. But in 
order to comply with the bankruptcy law it was not necessary to 
include tliis other indebtedness and these other creditcrs in his petir 
tion. At the creditors' meeting to select tiustees, it will be seen, we 
think, that his firm represented more than three-fourths of the 
amoimt in value of the unsecured debts. The record shows that 
there were over two millions of dollars of these unsecured debts, and 
it will also be remembered that the bankruptcy proceedings were 
instituted by and on behalf of imsecured creditors. Some of these 
unsecured creditors came into the case after the receivers had been 
appointed. We think that this, together with the other facts in the 
case, shows that the creditors had confidence in the integrity and 
ability of Benners. 

On the question of collusion between the creditors whom Benners 
represented and the bankrupt, the fact that the bankrupt wrote the 
letter asserting its inability to pay its debts and its willingness to be 
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adjudged a bankrupt is one of the ways provided for by the statute 
to secure a judgment of bankruptcy; and the further fact that a cer- 
tain person or certain persons was or were satisfactory to both parties 
for receiver or receivers, where no advantage is sought to either party 
over other creditors, is not an iinproper collusion. On this question 
many authorities can be cited. We mention the following: 

New York Metropolitan Railway Case, recently decided by the 
Supreme Court of the United States (In ms.). 
In re C. Moench & Sons Co. (142 Fed. Rep., 965). 
In re Duplex Radiator Company (142 Fed. Rep., 906). 
So we contend that there was no collusion, such as should have 
prevented the appointment of both the Adlers as receivers, and that 
from Hundley's conduct, both at the time of the appointment of the 
receivers and subsequent thereto, that the alleged matter of collusion 
was a mere subternige resorted to by him to justify his action in 
appointing his political henchman and financial debtor. 

The papers and records put in by Bush and Wood are irrelevant 
and could not have been introduced for any other purpose than to 
draw attention from the real issue in this phase of the case, which is, 
did Hundley appoint incompetent men receivers and did he do so for 
improper, unworthy, and ulterior reasons? 

In conclusion. Senators, we ask a full consideration of all the docu- 
ments and oral testimony bearing on the conduct and character of 
this man. From this evidence, together with what we say in our 
responsible place as. Representatives in Congress, you can draw his 
true likeness and obtain a just estimate of mm. The integrity of a 
judge should be beyond question. In writing of judges a wise man 
has said that '^ Above all things integrity is their portion and proper 
virtue.'^ And again this philosopher said, ^^If any sue to be made 
jud^e, for my own part, I should suspect him, but if either directly or 
mdirectly he should bargain for a place of judicature let him be 
rejected with shame.'' This man is lacking in candor, in truthful- 
ness, in proper sense of honor, and in integrity; and we repeat that 
he is unfit and unworthy to be judge of the northern judicial district 
of Alabama. Therefore, we respectfully submit to your high and 
candid judgment that his nomination should be rejected. 
With the greatest respect, we are 

William Richardson. 

J. L. Burnett. 

J. Thos. Heflin. 

W. B. Craig. 

Henry D. Clayton. 

A. A. Wiley. 



Washington, D. C, May 8, 1908, 
The following paper was filed with the committee : 
^^ Senators: We beg to hand you herewith certified copy of order 
of Judge Hundley appointing his witness Oberdorfer receiver after 
he had testified here for Hundley; also certified copy of order of 
Judge Hundley appointing his witness Blackburn receiver after he 
had testified here tor Hundley, and also certified copy of order by 
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Hundley allowing his witness Wood $7,500 as special master after 
he had testified here for Hundley. 

'^Respectfully, '' William Richardson. 

'*JoHN L. Burnett. 

"H. D. Clayton. 

^'W. B. Craig. 

'^A. A. Wiley. 

''J. Thos. Heflin. 



Order appointing A, Leo Oherdorfer special master. 

In the district court of the United States for the southern division of the northern 
district of Alabama. In the matter of Roy Armstrong Drug Company, banlnn'pt. 
Alleged bankrupts. 

The petition of R. D. Burnett for a restraining order being presented to me and 
the same being duly verified, heard, and understood, the court is of the opinion that 
the petitioner, R. D. Burnett, is entitled to the relief prayed for. 

It is therefore ordered, adjudged, and decreed that tne receivers, H. M. Beck and 
H. T. Bradford, be, and they are hereby, commanded to abstain ftx)m selling or offer- 
ing for sale the fixtures located in the storehouse occupied by Roy Armstrong. Drug 
CJompany, and they, and each of them, are restrained and enjoined from executing 
the order of sale of said fixtures heretofore granted to them by the Hon. N. L. Steele, 
referee, until the further order of this court. 

It is further ordered that the receivers appear before A. Leo Oberdorfer, as special 
master, on the 21st day of March, 1908, then and there to show cause, if any they mive, 
why the prayer of the attached petition should not be granted, and why they, and the 
trustee hereafter to be elected, should not be permanently restrained from selling said 
fixtures and why the same should not be found to be subject to the lien of R. D. Bur- 
nett and the Roy Armstrong Drug Company, and the receivers and trustee decreed 
to have no title to said fixtures. 

Bone at chambers this the 14th day of March, 1908. 

OscAB R. Hundley, 
United States District Judge, 

It is further ordered that a copy of said petition and the above order be served on 
H. M. Beck or H. T. Bradford at least five days before the 21st day of March, 1908, 
and M. M. Ullman is designated to serve said copy on said receivers. 

Oscar R. Hundley, 
United States District Judge. 

It is further ordered and adjudged that the said A. Leo Oberdorfer is hereby 
appointed special master and authorized and directed to report his findings of law 
and fact in tnis matter to me. 

Done at chambers this 14th day of March, 1908. 

Oscar R. Hundley, Jiuige, 

Filed March 14, 1908, 2.20 p. m. Chas. J. Allison, clerk. 

A true copy: 

[seal.] Chas. J. Allison, 

Clerh United States Courts^ Northern District of Alabama. 



Order appointing Felix Blackburn speaal master. 

In the district court of the United States for the southern division of the northern 
district of Alabama. In the matter of Prowell Hardware Company, bankrupt. In 
bankruptcy. 

This cause coming on to be heard upon the petition of National Refrigerator and 
Butchers' Supply CSompany et al., praying the said cause, known as Prowell Hard- 
ware Company, pending in said court, be referred to a special master of this court, to 

42158—08 ^19 
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pass upon all questions of law and fact as are now raised or may be hereafter raised 
on the pleadings, and report upon the various questions presented to this court for its 
consideration: 

It is hereby ordered, adjudged and decreed that Felix Blackburn be and he is 
hereby appointed special master in said cause, and he is hereby authorized to proceed 
as a court and to hear and determine all (questions both of law and fact that are now or 
may hereafter be presented, and report his findings and doings in he premises to this 
court. 

Done at chambers tliis March 14, 1908. 

Oscar R. Hundley, Judge. 

Filed March 12, 1908, 11.50 a. m. Chas. J. Allison, clerk. 

A true copy: 

[seal.] Chas. J. Allison, 

Clerh United States Cmirts, Northern District of Alabama. 



Order allowing compensation of Sterling A. Wood. 

In the district court of 'the United States, northern district of Alabama, southern di- 
vision. In re Southern Steel Company, bankrupt. No. 7977. In bankruptcy. 

This matter coming on to be heard before me, on this the 7th day of March, 1908, 
upon the verified petition of Sterling A. Wood, the former special master in this cause, 
for compensation as such special master in said cause. 

And the said petition having been referred to the court, the court proceeds to ad vide 
with counsel connected with the said cause, to examine the file in reference to the 
services of the said special master, and to the extent to which the same were rendered 
and in reference to tne value of the said services to the said estate. 

And after due and full examination of the said matter the court is of the opinion 
that the said special master is entitled to the relief prayed in his said petition, and the 
court proceeds to fix the compensation of the said special master at $7,500; the same 
to include all expnenses of office, clerk hire, and stenographer's fee rendered to the said 
estate during his incumbency of the said office. 

It is therefore ordered, adjudged, and decreed that the receivers of the said estate* 
do pay to the said Sterling A. Wood the sum of |7,500, in full compensation for the 
serviced rendered by him to the said estate as such special master, and in lieu of all 
expenses incurred by him for office rent, clerk hire, and stenographer's fees during 
the time which he held the said office, and the receivers will file his receipt for the 
same as their voucher for such payment. 

It is further ordered, adjudged, and decreed that upon the payment of said sum of 
17,500, and upon compliance with the former orders of this coiit and of the referee 
thereof, the receivers shall pay over to the trustees the balance of the funds of the estate 
which may be in their hands as such receivers, and upon such payment to the trustees 
the said receivers are discharged. 

Done in chambers, in the city of Birmingham, this the 7th day of March, 1908. 

Oscar R. Hundley, 
United States District Judge. 

Indorsed: Filed March 10, 1908, 10 a. m. Chas. J. Allison, clerk. 

A true copy: 

[seal] Chas. J. Allison, 

Clerk United States District Court, Northern District of Alabama. 



HuNTSViLLE, Ala., October 16, 1901f. 
Hon. Charles J. Bonaparte, 

Attorney-General, Washington, D. C. 
My Dear General Bonaparte: I am inclosing you herewith a formal letter to 
which I have attached the original Parker letter for you to file with my other papers in 
your Department. When I first wrote you about this matter I could not recall exactly 
who it was who sent the indorsement to me through the mail, but Mr. Sutterer, hearing 
that Congressman Richardson was writing aroundf endeavoring to get up such letters of 
denial as Parker wrote to the President, to use against my conJ&rmation, advised me of 
tJie fact I then called Sutterer to Birmingham and showed 14m the original Parker 
etter with the result as indorsed thereon. In addiUoiv to this, I have shown barker's 
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letter to various persons familiar with his handwriting, by whom I can prove, were it 
necessary, that the letter is in his own handwriting. 

I am inclosing you herewith also a copy of the Birmingham Age-Herald showing the 
action of the bench and bar of my district urging my confirmation. I think it is 
with pardonable pride that I direct your attention to this matter, and you will doubt- 
less be surjDrised to learn that the same parties who came to your office the day before 
I was appointed judge to protest against my appointment and lodged with you the 
slander about my owing a gambling debt are now among the number urging my 
confirmation. Two of these parties, Mr. Stallings and Mr. King, came to me while 
in Birmingham and stated that they were ready at any time to go in person to the 
Judiciary Committee and urge my confirmation, stating that I had made the best 
Federal judge ever on the bench in this district. I attribute this conversion of my 
enemies to my standard to the fact that since I have been upon the bench I have 
endeavored to do my whole duty to the best of my ability, without regard to personal 
or political conditions. This course shall be my rule of conduct so long as 1 remain 
upon the bench. 

With assurances of my regard, I beg to remain, 

Very sincerely, yours, Oscar R. Hundley. 

P. S. — You will find in the tile two letters from William Richardson written to the 
President protesting against my appointment. 



Hunts viLLE, Ala., October 16, 1907, 
The Attorney-General, 

Washington, D. C. 

Sir: Referring to your letter of July 9, inclosing me copy of the letter of M. F. Parker 
to the President, of date July 28, 1907, denying that he nad written any letter indors- 
ing me for district judge, I beg to return you Herewith the original letter written by 
Parker, which was sent me from the files in your Department. This letter of indorse- 
ment was sent to me through the mails and forwarded by me to the President with 
other indorsements. The letter was sent to me by Mr. John Sutterer, a prominent 
merchant residing in Cullman, Ala., and who has known Parker for many years. Mr. 
Sutterer came to my chambers in Birmingham and I showed him the original Parker 
letter, upon which he has made an indorsement which speaks for itself. 

Parker never sought to deny his indorsement of me imtil two montiis after the list 
furnished the press by the President was published, and not until he had requested 
me to appoint him United States commissioner and I had refused to do so. I a;ttach 
a letter from my former secretary, Mr. J. Wright Thompson, who heard the conversa- 
tion between Parker and me in reference to the appointment. 

This is a fair sample of the methods used by vanous politicians in this State to en- 
compass my defeat for political reasons. Congressman William Richardson especially 
has been very active in this regard, writing to various parties whose names were pub- 
lished as among my indorsers, asking if they had indorsed me, his purpose being, no 
doubt, to secure from them such denials as that made by Parker. 
With great respect, I beg to remain, yours, truly, 

Oscar R. Hundley. 



Cullman, Ala., Janvmy 8, 1906. 
To His Excellency Theodore Roosevelt, 

Washington, D. C. 
Sir : It affords me great pleasure to indorse Hon. Oscar Hundley, of Huntsville, Ala., 
for the appointment of United States district judge for northern district of Alabama. 
Oscar Hundley is an able attorney at law, and his appointment will give general satis- 
faction and reflect credit upon the Administration. 

Respectfully, M. F. Parker. 



Birmingham, Ala., October 10, 1907. 
To the President : 

The above letter was written and handed to me by the writer, Mr. M. F. Parker, and 
is in his own handwriting, with which I am ^miliar. I am also familiar with his sig- 
nature. The above letter, with others, was sent by me by mail to Judge. Hundley 
about the time it bears date. 

Most respectfully, John Suttekba. 
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HuNTSViLLE, Ala., July 16, 1907. 
Hon. OscAB R. Hundley, Huntsville, Ala. 

Dear Sir: You asked me to state to you my recollection of what occurred between 
a Mr. Parker and yourself, when he called at yoiu* judicial chambers in Birmingham 
during recess hour on or about the 26th or 27th of June, 1907, last. 

I was acting as your private secretary at the time, and was in the room adjoining 
your room, which I used as an office, and heard the conversation, or part of it, between 
you and Mr. Parker, and while I am unable to detail it, the conversation was in refer- 
ence to an appointment, which it seemed Mr. Parker wanted you to give him, but 
which you, in very strong and emphatic language, declined to do. 
Very truly, yours, 

J. Wright Thompson. 



Department of Justice, 

October 18, 1907. 
Hon. Oscar R. Hundley, 

United States District jfvdge, Hunts oille, Ala. 
My Dear Judge: I am duly in receipt of your letter of the 16th instant, with inclos- 
ures, in reference to the indorsement of your appointment as United States judge by 
M. F. Parker, which was on file in this Department. I have noted carefully what 
you say in both your formal letter and your personal letter to me, and do not see that 
any further action is required than to direct the papers to be placed on file for such 
reference as may be necessary in the future. 

Yours, very truly, , 

Attorney-General. 



additional indorsements op OSCAR R. HUNDLEY FOR APPOINTMENT AS UNITED 

STATES DISTRICT JUDGE. 

Letters from — 

M. R.. Campbell, manufacturer, TuUahoma, Ala. 
T. G. Bush, Birmingham, Ala. 
Joseph A. Thompson, Birmingham, Ala. 
Walter K. McAdory, clerk circuit court, Birmingham, Ala. 
J. T. Glover and seven other members of Jefferson County Bar Association, Ala. 
J. E. Shelby, president Birmingham Board of Trade. 

Walker Percy, attorney Tennessee Coal, Iron and Railroad Company, Birming- 
ham. 
W. W. Crawford, president American Trust and Savings Bank, Birmingham. 
W. P. G. Harding, president First National Bank, Birmingham. 
Rufus N. Rhodes, Birmingham. 
George M. Cruikshank, editor Ledger, Birmingham. 
J. R. Carter, postmaster, Birmingham. 
U. G. Mason, president Citizen's Club, Birmingham. 
A. L. Brooks, ex-senator tenth senatorial district, Birmingham. 
R. H. Pearson, attorney, Birmingham. 
Charles H. Scott, member national committee, Alabama. 

A. W. McKinney, Methodist minister, Birminrfiam. 

Knox Booth, chairman Fifth Congressional Kepublioon executive committee, 

Prattville, Ala. 
Henry E. O 'Grady, pastor Catholic Church, Prattville, Ala. 
' V. H. Tulane, grocer, Montgomery, Ala. 
John M. Green, chairman. Republican executive committee, Second district of 

Alabama. 
Ida O. Tillman, postmaster, Geneva, Ala. 

W. R. Fairley, cnairman Ninth Congressional district Alabama, Pratt City. 
W. S. Mullins, State executive committeeman for Third Congressional district, 

Elba, Ala. 
Richard B. Kelly, attorney, Birmingham. 

B. S. Perdue, member Republican State executive committee, Greenville, Ala. 
H. E. Berkestresser, Dadeville, Ala. 

W. C. Starke, member State executive committee, Troy, Ala. * 

S. M. Murphy, chairman executive committee Third Congressional district, 

Eufaula, Ala. 
C. M. Cox, member State executive committee, Ozark, Ala. 
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Henry F. Irwin, member Republican State executive committee, Montgomery, 

Ala. 
Henry T. Nations, member Republican executive committee, Cordova, Ala. 
Byron Trammell, member State Republican executive committee, Dothan, Ala. 



Gadsden, Ala., December 16, 1907. 
Hon. O. R. Hundley, Birmingham, Ala. 

My Dear Sir: Upon my return home I found your letter of the 12th instant, for 
which I thank you. 

Upon investigation I find that I was mistaken in saying in my former letter that the 
paper here had taken a goodly portion of the article referred to from the Birmingham 
News. It seems that it was taken from the Birmingham Times. 

In view of certain articles that have appeared in one or more of the Birmingham 
papers since writing you, I deem it proper to say to you that I have in no way had 
any connection with nor have I procured or suggested to anyone the publication of 
said articles, nor have I joined with others or made any effort whatever to defeat your 
confirmation. I did not know that such an effort was to be made until I read it in the 
Birmingham Age-Herald of Friday, I believe it was. 

Persons have been to see me, both from Birmingham and elsewhere, some of whom 
you think are your friends, in an effort to induce me to join with them in making a 
fight on you. I have not only declined to join them, but I have declined to make any 
statement which would in the least reflect upon you. 

I have known for some time that you had reasons for not appointing both of tho 
Adlers as the sole receivers of the Southern Steel Company. Information has been 
conveyed to me that some one or more persons had protested against the appointment 
of both these men, charging that they had an ulterior motive in trying to be made 
receivers. If you believed, or even feared, that such was the case, no one could 
justly censure you in not appointing both of them as sole receivers. 

I was exceedingly anxious about the personnel of the receivers for the reason that 
the stockholders had made known to me the fact that they intended to put the company 
back on its feet, if possible, settling in full with all the creditors as quickly as they 
could reasonably do so after the financial situation assumed a normal condition and 
the company had been adjudicated a bankrupt, when the creditors could contract with 
the company in settling their claims, but which can not be well done before the happen- 
ing of that event. The stockholders were exceedingly anxious that the plants should 
all be kept in operation, so that the properties of the company and its business would 
be interfered with as little as possible at the time they were able to raise the money 
necessary to put the company back on its own feet. They have never for a moment 
considered that the company was insolvent or that creditors would have to resort to 
any harsh measures to collect their debts, but have all along intended, and do now 
intend, to put the company back on its feet as soon as they can do so, the present 
financial condition being considered. 

The stockholders do not ask, and have never expected, that receivers would be 
appointed who would sacrifice the interests of creditors in serving them . The receivers 
have found it impracticable to operate the plants. So the thing for all to do now is to 
get the company back on its feet, which will necessitate a satisfactory settlement with 
the creditors. In making this effort, which will subserve the interest of all concerned, 
we feel that we have your unqualified support. 

With sincere regards, I beg to remain. 

Yours, very respectfully, O. R. Hood. 



New Orleans, La., January 20, 1908. 
Hon. A. O. Bacon, 

United States Senator, Washington, D. C. 

My Dear Senator: I have been detained in Alabama by the illness of m^ mother, 
and on my return I find and have just read yours of the 8th instant, making inquiries 
as to my opinion of the fitness of Hon. Oscar R. Hundley for the office of United States 
judge. 

I regret very much that I can not frankly and fully answer (questions asked with such 
fairness and courtesy, but I would not like to express an opinion on the subject and 
request it to be held in confidence; and there are reasons, both official and personal, 
which would make it unpleasant, if not inappropriate, for me to express an opinloTiL 
that would cause me to be quoted as either favormi^ ot o^^^oeai^ >&ifc ^o^jfera^sbJ^^^jL, 
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Any opinion I might eive on the subject would be of weight only in proportion to the 
facts on which it was based, and I think it not improper for me to say that I know of 
no fact relevant to the inquiry that is not well known to others whose evidence is 
accessible to the Judiciary Committee. 

Again regretting that my situation is such that I can not comply with your request, 
I beg to remain, 

Yoiu-8, sincerely and respectfully, 

David D. Shmlby. 



Washington, D. C, December 6, 1901. 
Hon. Clarence D. Clark, 

Chairman Jtidiciary Committee of the Senate. 
Sir: Wedepire most respectfully, as Representatives from the State of Alabama in 
the Sixtieth Congress, to submit to you and the members of the Judiciary Committee 
of the Senate our earnest protest a^inst the confirmation of Hon. Oscar R. Hundley, 
who has been nominated by the President of the United States to be judge of tfie 
United States district court for the northern district of Alabama. 

We call the attention of your honorable conunittee to the fact that our late distin- 
guished and honorable Senators, Hon. John T. Morgan and Edmund W. Pettus, after 
a careful investigation of and having a personal acquaintance and knowledge of the 
character of Mr. Hundley and his personal standing at the bar, each objected to his 
confirmation and gave their reasons for the same. 

It will be recalled that Senator Pettus was a member of the subcommittee of the 
Judiciarv Committee of the Senate so appointed to investigate the papers submitted 
in the ifundley case. 

We fully concur in the objections made bv Senators Morgan and Pettus to the con- 
firmation of Mr. Hundley, and we respectfully renew these ol>jections and ask for the 
same a proper consideration at the hands of your honorable committee. 
Respectfully, 

William Richardson. 
H. D. ClaytAn. 
J. Thos. Heflin. 
J NO. L. Burnett. 

R. P. HOBSON. 

A. A. Wiley. 
W. B. Craig. 



A REPORT PREPARED BY SENATOR EDMUND W. PETTUS FOR HIMSELF AND ANOTHER 
MEMBER OP COMMITTEE ON THE NOMINATION OF HON. O. R. HUNDLEY FOR DISTRICT 
ATTORNEY. 

The committee, having inquired into the matter of the nomination by the President 
of the United States of Hon. Oscar R. Hundley, of Huntsville, Ala., as United States 
district attorney for the northern district of Alabama, respectfully report as follows: 

We have arefully examined all the papers filed, consisting of letters, records, news- 
paper clippings, etc. Many documents have been filed on what is known and called 
"The Hundley school amendment," including a pamphlet entitled "Full explana- 
tion, etc.," in the form of letter from Oscar R. Hundley to the Judiciary Committee of 
the tjnited States Senate, which pamphlet, or letter, is referred to as Exhibit A, and is 
attached to this report. 

Before entering into the discussion or presentation of our veiws upon this "School 
amendment," we take the liberty of quoting from the message of the President of the 
United States to the two Houses of Congress, at the beginning of the second session of 
the Fifty-ninth Congress. On page 10 of said message he uses the following language: 

"No more short-sighted policy can be imagined than in the fancied interests of one 
class to prevent the education of another class. The free public schools — ^the chance 
for each boy or girl to get a good elementary education — ^lie at the foundation of our 
whole political situation. In every community the poorest citizen, those who need the 
schools most, would be deprived of them if they only received school facilities propor- 
tioned to the taxes they paid . This is as true of one portion of our country as of anotner . 
It is as true for the negro as for the white man. The white man, if he is wise, will 
decline to allow the negro, in a mass, to grow to manhood or womanhood without educa- 
tion." 
Indorsing, as the subcommittee does, the sentiments as above expressed by the 
President of the United States, your coinmiUeepTefteo\a>iXi^ioV\omn|g tacts in connec- 
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tion with the ''Hundley school amendment." Mr. Hundley, in his letter to the Judi- 
ciary Conmiittee, on page 3, uses the following language: 

'*It will be found by turning to page 177 of House Journal of 1888-89, that when on 
the 30th day of November, 1888, this bill was put upon its passage, Hon. Francis L. 
Pettus (son of Senator Edmund W. Pettus) offered and secured the adoption of the fol- 
lowing amendment. I quote from the Journal : 

'' ' Mr. Pettus offered the following amendment: *'Add to the end of section 1, the fol- 
lowing: Provided, That the money collected from persons of the white race shall be 
applied exclusively to the education of children of me white race, and the money col- 
lected from the persons of the black race shall be applied exclusively to the education 
of the children of the black race.' " 

*'This amendment was adopted, and the bill was thus amended, passed the House, 
and was sent to the Senate. I then followed in into the Senate and endeavored to 
have this amendment stricken from the bill, but without success, and the bill was 
defeated at that session of the Senate. After my election to the Alabama senate, I 
renewed my fight in the interest of local taxation for school funds, but finding a pre- 
vailing sentiment against the measure as originally proposed by me, unless accom- 
panied by the 'Pettus amendment,' I introduced and secured the passage of a joint 
resolution in its present shape by unanimous vote of the senate. The resolution 
afterwards passed the house, and will be found in the acts of the legislature of Alabama, * 
1892-93, pi^es 1215-1216. I direct your attention specially to the marked difference 
of the wordmg of the proviso as originally proposed by Mr. Pettus in the house and 
that of the proviso of the bill as it fmally passed. The amendment proposed by Mr. 
Pettus, that the money collected from the white race ' 8hall he applied ' exclusively 
to the education of the white race, and the money collected from the black race ' skaU 
he applied ' exclusively to the education of the children of the black race; whereas my 
bill as finally passed shows upon its face that the words 'shall he applied' were aban- 
doned and in their stead were placed the words * may by law he applied,^ thus leaving 
it with the law-making power under the proposed constitutional amendment to pro- 
vide for the distribution of the school funds derived from local taxation or not." 

We have quoted at length from Mr. Hundley's explanation in order that this matter 
might be presented fully and fairly to the Senate. It can not be denied that the 
Pettus amendment, quoted by Mr. Hundley, restricts the education of the negro race 
to revenue derived alone from taxes collected from that race. 

We respectfully submit to the Senate copies of a joint resolution, certified by Hon. 
E. R. McDavid, secretary of state, under the great seal of the State of Alabama, intro- 
duced by Oscar R. Hundley, representing the fourth senatorial district at the session of 
the Alabama legislature, 1890-91, marked Exhibit B. 

Your committee points out in said joint resolution, proposing amendment to section 
2 of article 11 of the constitution of the State of Alabama, providing for a special tax 
for school purposes, contains the following proviso: '^ Provided^ That the money col- 
lected from persons of the white race shall be applied exclusively to the education of 
children of the white race, and the money collected from persons of the black race shall 
be applied exclusively to the education of children of the black race." It will be 
observed that the proviso is word for word the same as the Pettus amendment which 
Mr. Hundley says he so vigorously condemned. Your committee calls attention to 
the fact that the ' Pettus amendment ' ' was introduced on the — day of November, 1888, 
and the '* Hundley joint resolution" was introduced in the Alabama State senate by 
Mr. Hundley at the session of 1890-91. 

It is also shown by said Exhibit A that the proviso in Mr. Hundley's joint resolution 
to restrict the education of the negro race to revenue derived alone from taxes from 
that race was, on motion of Senator Sk^^, stricken out, and that the whole joint reso- 
lution was finally tabled by Senator Wiley, who now represents on the floor of the 
House of Representatives in Congress the Montgomery, Ala., district. 

The committee refers to a letter attached to said Exhibit B, written by Hon. Asa B. 
Stratton to Hon. Henry D. Clayton, a Representative in Congress from the State of 
Alabama, and asks its careful consideration. Mr. Stratton was the Republican candi- 
date for governor of Alabama in the last November election. It is strange to your com- 
mittee that Mr. Hundley, in presenting his defense against the charge of discrimina- 
tion against the education of the negro, should have overlooked the joint resolution 
that he introduced in the Alabama legislature in 1890-91. Mr. Hundley's reference 
in his letter of explanation to the Judiciary Committee to the " Pettus amendment" is 
palpably misleading, and intended to mislead. 

Exhibit A also contains a copy of the joint resolution referred to by Mr. Hundley in 
his letter of defense, as introduced by him in the legislature of 1892-93, wherein he lays 
great stress on the language ''may by law he applied,^ ^ etc. Your committee is advised 
that the supreme courts of Alabama, and other State and Federal courts, have uni- 
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formly held that the word •may" in a statute, relating to the discharge of official or 
public duties, has been construed to mean "shall. " And your committee dfees no dif- 
terence in effect between the 'Pettus amendment" of 1888 and the proviso of the 
"Hundley joint resolution' ' of 1892-93, as to limiting the education of the negro race 
to the taxes paid by them. Your committee, touching upon the matter of the construc- 
tion of the joint resolution introduced by Mr. Hundley in the legislature of Alabama, 
1892-93, begs leave to refer to the message from the governor of Alabama, Hon. Thomas 
Goode Jones (now United States district judge) to the general assembly of Alabama on 
the subject of Mr. Hundley s joint resolution, in which the governor says: 

" I deem it my dutv, however, to sujKest that the proviso that the money collected 
from persons of the wnite race may by law be applied exclusively to the education of 
the children of the white race, and the money collected from persons of the colored race 
may by law be applied exclusively to the education of the children of the colored race" 
will in all probability result in the amendment being declared void by the courts, if 
adopted at the polls. * * * The Constitution of the United States, which is the 
supreme law of the land, forbids the benefit or protection of government from being 
apportioned on race lines; or accorded the races in proportion to their wealth or pov- 
erty; or of the amount of taxes which each race may pay. The State might as well 
attempt to declare that the courts shall be held open to adjust disputes between one 
race only, so long as money furnished by taxation of persons of that race would pay the 
expenses, as to attempt to declare that taxation, which is a political power to be used 
equally for the good of all without regard to race, should be so adjusted that persons of 
one race should receive far less benefit from the aggregate taxation, than persons of 
another race, sipiply because one race was poor and tne other was not. I will not 
elaborate this question, which was discussed at length in the inaugural address which I 
had the honor to deliver to the general assem])ly on December 1, 1890. " 

This message of Governor Jones to the general assembly of Alabama is found in the 
senate journal, session of the legislature of Alabama, 1892-93, pages 463* 464, and 465 
(marked ''Exhibit C"). 

The committee calls attention to the letter of the Hon. Asa E. Stratton, addressed 
to the Hon. Clarence D. Clark, chairman Judiciary Committee, United States Senate, 
which is attached to and made a part of Exhibit C. 

The joint resolution introduoea by Mr. Hundley in the legislature of 1892-93 was 

gassed and voted upon by the qualified electors of Alabama, at a general election 
eld on August 6, 1894. and was defeated. All of which appears in the telegram of 
Thomas M. Owen, director archives and hi8tor>% a copy of which is attached to Ex- 
hibit B. 

Your committee upon fiuther investigation ascertained that after said joint resolu- 
tion had been defeated by the votes of the people, that Hon. O. R. Hundley, in the 
senate of Alabama, 1894-95, introduced the same joint resolution, which was defeated 
in the senate by failure to secure a two-thirds vote. Reference for a verification of 
these facts is made to the journal of the senate of Alabama, 1894-95, pages 9, 103, 113, 
and 164. It is then a matter of record that Mr. Hundley, in the Alabama senate, 
1890-91, introduced a joint resolution to amend section 2, article 11, of the constitu- 
tion of Alabama, which joint resolution provided : ' That the money collected from 
persons of the white race shall be applied exclusively to the education of children of the 
white race, and the money collected from the persons of the black race shall be applied 
exclusively to the education of children of the black race.' He introduced the same 
resolution, with a slight change of phraseology, in the legislature of 1892-93, and when 
the same was submitted to the qualified voters of Alabama, he urged its adoption on 
the stump, and after its defeat by the qualified voters at the polls, he again, in the 
legislature of 1894-95, introduced in the senate of Alabama the same joint resolution. 
Can it be said that anyone who would so persistently insist upon a measure, so unjust 
and So unfair to the helpless negro race, and manifestly unconstitutional, is a suitable 
and proper person to represent the Government of the United States in the high and 
responsiole position as United States district attorney? 

Your committee begs leave, after ha\'ing presented Mr. Hundley's record as con- 
tained in the Alabama senate journals, to suumit to the Senate facts, or charges of a 
personal character, filed for several weeks in this case, giving Mr. Hundley a full 
opportunity to deny the same. 

An editorial of December 8, 1906, printed in the Daily Tribune, at Huntsville, Ala., 
where Mr. Hundley resides — a Republican paper, and for many years the official 
organ of the Republican party of Alabama — ^headed "-4 plain sellout f" charging Mr. 
Hundley with conduct wnoUy unbecoming a gentleman or a good citizen. 

Your committee, while not disposed to attach any importance to a newspaper article, 

feels constrained when the same matter referrea to in the newspaper editorial is 

reiterated and denounced as 'corruption" by leading Republicans claiming to be 
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cognizant of the facts. We attach as Exhibit D the editorial referred to in the Daily 
Tribune, the letter of the Hon. Chas. P. Lane, the editor of the Daily Tribune, and a 
letter of Hon. H. V. Cashrn, who resides at Decatur, Ala., and who recently filled two 
terms as receiver of public moneys in the United States land office at Huntsville, Ala., 
as a Republican appointee, and the letter of Hon. Asa E. Stratton, addressed to Hon. 
Edmund W. Pettus, of date January 8, 1907. Mr. Cashin, in his letter referring to 
Mr. Hundley's conduct, uses this language: "which he acquired by the most corrupt 
methods." 

' These charges are reiterated in other letters attached to said exhibit. It appears 
to your committee that such charges coming from newspapers in a man's own town, 
as well as from others knowing Mr. Hundley, and being of such grave character, involv- 
ing the integrity, character, and truth of a man, are entitled to some notice or answer 
or explanation, and especially if he is asking to be appointed to a high and responsible 
Federal office. 

Your committee is impressed with the fact that the office of a United States district 
attorney is growing rapidly in importance, by reason of the complicated suits and 
litigations arising between the Grovemment and the trusts, corporations, and combines, 
and the highest legal ability is required to discharge the duties of this office. It can 
hardly be claimed that a lawyer is well founded in the cardinal principles of law, or 
possessed of a high sense of justice, who would so persistently pursue sucji an erratic, 
unfair, and unconstitutional measure as this record shows Mr. Hundley did. 

Your committee refers to a copy of the docket of the February term, 1907, of the 
circuit court of Madison County, Ala., Exhibit "E," filed in tms case the 8th day 
of January, 1907, which discloses the following facts: That out of about 125 cases on 
the docket of the chief State court of the town of Mr. Hundley, the town in which Mr. 
Hundley lives and has practiced law for the past twenty years, that his name appears 
as counsel in but five cases. And your committee can not believe that Mr. Hund- 
ley's services as a lawyer are much sought after. 

The evidence presented to your committee fails to present to us Mr. Hundley as a 
man of high character and credit with those who know him. It is hard for us to sfee 
how any other conclusion than this can be reached, after a full, fair, and dispassionate 
examination of all the evidence before us. We believe that the Government ought 
to be represented, at least in its important judicial positions, by men of character, 
integrity, honor, and capacity — a man entitled to and who enjoys the confidence and 
respect of those who know him best. 

Your committee is of the opinion that Mr. Hundley falls far short of that standard, 
and we do not believe that under the circumstances he is worthy of holding a high 
and important Federal office; and we recommend that the Senate reject his confirma- 
tion as the United States district attorney for the northern district of Alabama. 

Respectfully submitted . 



Sblma, Ala., April 20, 1907. 
Judge William Richardson, 

Huntsville, Ala, 
My Dear Sir: You are mistaken. That report never was made by any committee; 
it was prepared by two members of the committee and submitted to the chairman, but 
the chairman never acted on it. It never was reported by anybody and the commit- 
tee never authorized it to be reported. 

Most respectfully, E. W. Pettus. 
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